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| NTRODUCTI ON

The issue of refugees in Europe is assuming a greater inmportance than the
nunbers involved for a variety of reasons. Froman international point of view
Eur opean policies can have a strong inpact, both in the econom c and the
political field. European countries do have a najor say in internationa
conventions and they can al so influence political and econom ¢ devel opnents in
countries where refugees originate from The nunbers of asylum seekers and
refugees in Europe has increased in the last twenty years and the nature of the
refugee novenent itself has changed fromwhat it was in the post Second World
War years when the mpjority of refugees in Europe were Europeans. Today's
refugees conme nostly fromthe Third Wrld, fromdistant cultures and societies.
Future trends may al so include refugees from Eastern Europe. They are arriving
at a tinme when the European econony is in a plight and when Europe is closing
its doors to immgration.

These are a few of the el enments which set the scene for European asyl um
policies. The process of consultation and coordi nati on undertaken by European
states has been accel erated by the forthcoming elimnation of internal borders
in 1993. Discussions and agreenents have not been conpleted as yet but they
point to a nunber of trends emerging from conflicting opinions and influences.

This study is based on interviews with governnent officials, internationa
organi sati ons and agency staff, MEPs and on the analysis of archives. The
objective of this paper is to identify the main trends and issues regarding
refugees and asyl um seekers in Europe. For nethodol ogi cal reasons these issues
have been grouped into two sets, broadly expoundi ng governnmental versus non-
gover nrent al vi ewpoi nts, al though sone nuance has to be introduced in both

cat egori es.

A sinple reflection on the connotations of the terns "asylunt and "refugees"

will illustrate ny classification. Wen the term"refugees"” is nmentioned to
government officials it imrediately brings up to mnd the notion of state
security and inmgration control. For non-governmental agency staff these terms

conjure up notions of human rights and hunanitarian traditions. Are these two
groups of people working to the sane agenda? Do the two interpretations
interrelate in any way? According to Gerard Soulier they stand in direct
opposition to one another as they pertain to the contradiction between state and
denocracy "il n'est pas un droit, pas une libert, qui n"ait ,t, arrach, par la
lutte sociale et politique contre |es appareils de |la domination, c'est ..dire
|"Etat.".[1] Ensuring the security of the state thus seens to bear little

rel evance to preserving hunan rights, part and parcel of denocratic rights.

Eur opean governnents perceive refugees as a potential threat to the security of
the state and quote "terrorism' as a reason to tighten up on asyl um seekers.
CGovernnments claimthat the security of the state is synonynous with the security
of citizens but the latter are rarely asked to voice their opinion on the
neasures supposed to protect their security. For instance, the three main

i ntergovernmental consultations exanmined in this article have been held in

secrecy and have not allowed for denocratic consultation on the issue. In
addition the notion of "security of the state" is not neutral. |In its name the
French Mnister of the Interior, Charles Pasqua, with the approval of the Front
Nati onal, introduced the "procedure d' urgence absol ue" maki ng possi ble the

summary expul sion of foreigners including recognised refugees. The sanme Pasqua
decl ared unanbi guously "la d, nocratie s'arr"te o—comence |'Etat".[2]

In contrast to this it is civil society which has been uphol di ng denocratic and
human rights including the right of asylum In Soulier's words "le respect du
droit d asile [est] preuve et garant du droit d,mocratique".[3] It is civi

soci ety whi ch has been canpaigning for the right to asyl um agai nst gover nnment
policies. To illustrate this, it suffices to nmention the Canpagne National e
pour e Droit d' Asile launched in France by non-governnental organisations from



January to October 1986, British trade unions pressing for the acceptance of
Chil ean refugees in the seventies and the intervention of churches in several
Eur opean countries to protect asylum seekers.



PART ONE CGovernments' negotiations

This section examines the initiatives taken by European governments to harnonize
Eur opean policy on asylum seekers and refugees.

Three mai n bodi es have been considered. The so-called "Schengen" group, named
after an island where the first nmeeting took place on 14 June 1985, brought
together the mnisters of the Interior of Belgium Germany, France, Luxenburg
and the Netherlands with the aim of establishing a one visa area. It discusses
the question of asylumw thin the franmework of "circul ation of persons" and
"police and security" issues.

The Council of the 12 conprises the Mnisters of the Interior and Justice from
all the EEC countries. Their first neeting took place in London on 20 Cctober
1986 and they net again in Brussels (28.4.87) and Copenhagen (9.12.87) to
formulate a policy on terrorism drug and illegal inmgration. They have set up
an ad hoc group on inmgration which created a subgroup on asylumwith the
responsibility of "exam ning the neasures to be taken to reach a comon policy
to put an end to the abusive use of the right of asylum. Their concl usions
serve as guidelines for national policies.

The European Conmi ssion, conposed of nominated civil servants has prepared a
proposal for "harmonisation". The subgroup on asylum (part of the Ad Hoc G oup
on Inmgration, not to be confused with the Council of the 12 group mentioned
above) has presented an Avant Projet de Directive. As is explained by an EEC
functionary in a note for Lord Cockfield dated 8.3.88 "The subject of the
proposal is therefore not the harnonisation of the |aw of asylumin general but
only of those provisions and practices vital for the removal of frontier
controls.”

The conposition of these bodies (Mnisters of Interior Justice and senior civi
servants) the text of their brief give a good indication of the nain thrust of

t he neasures proposed. Refugees are considered in the wake of di scussions on
terrorism drugs and arms rackets. They are also identified to fraudulent third
world immgrants trying to circunvent immgration controls. Moreover this inage
of refugees is taken up by the media. As is summarised by a senior civi

servant involved in the Council of the 12 "the lowering of internal borders nust
not jeopardi ze the security of the state nor the control of inmmgration".[4]

The harnoni sati on of European policies will thus concentrate on preventing
asyl um seekers from "taki ng advant age of the absence of internal borders". One
ri sk often quoted by governnents is that of nultiple or successive applications
for asylum Not only are they resented because they overl oad nationa

procedures but because they enabl e asylum seekers to stay in Europe for years
"under false pretences." As stated by a French civil servant "Imagine that an
asyl um seeker presents an application successively in all the nenber countries.
If the procedure and appeal take an average of three years; with twelve EEC
countries, the person could nanage to live in Europe for 36 years".[5]

However the harnonisation of policies does not take place in a vacuum It has
to take into account the existing procedures and situations in each European
country. European countries are increasingly devel opi ng protectionist policies
with regards to all kinds of inmgration, including refugees. These efforts

t owar ds har noni sati on nm ght appear to manifest a "European protectionisni
supersedi ng the national one. |In reality the Europeanisation of policies is
conceived as a neans to secure national interests. Part of these interests are
conmon to several or all of the EEC countries in which case an agreenent
beneficial to all is easily reached. But there are also conflicting nationa
interests which are often resolved to the advantage of sone and to the detrinent
of others. One problemfrequently cited is the unbalance in the distribution of
ref ugees anong European countries.[6] It seens |logical that the countries which
receive a great nunber of refugees would want to establish policies designed to



prevent themfromarriving or to redistibute themto other countries. To cite
one exanple: a large nunber of refugees arriving in Spain and Italy cross the
Al ps and the Pyr,n,es clandestinely to apply for asylumin France. France is
therefore likely to try and persuade Spain and Italy to take responsibility for
the asyl um seekers landing on their territory. Yet it is probable that these
two Sout hern European countries wll resist France's suggestion as it would
entail settling a much greater nunber of refugees. Such a discrepancy between
nati onal interests has notivated specific association between states. The
Nort h- Sout h divide gave rise to the formati on of the Schengen group which
brought together "Northern" states (France included) to ensure a better contro
of the intake of asylumseekers. |t has been stated privately by senior civi
servants that the Schengen agreenent is also intended to provide a "nodel for
the 12" which really means that some Northern states are organi sing thensel ves
to inpose their viewpoint on the rest of the EEC. Mreover each government is
j eal ous of preserving national sovereignty and prerogatives so that the European
Conmission's initiatives are sonmetimes unwel cone even when its suggestions do
not contradict the national view Up until this date European governnments have
not accepted that the Comm ssion had any conpetence to deal with the

har moni sati on of asylum policy.

Wth so nmany conplications involved one may wonder why Europe does not sinply
close its doors to these unwel comre refugees. However, this is not possible.

Anot her set of factors has to be taken into account. All the European countries
are signatory to several international conventions which protect asylum seekers
and refugees and cannot flout themflagrantly. Nonethel ess these conventions
can give rise to varying interpretations. Only the 1951 Convention and the 1967
Protocol are quoted in the agreenments proposed by the three bodies studied in
this section. Let us nowturn to the main itenms which lay the basis for an

har moni sati on of European policy on asyl um

1. VWi ch state is responsible for exam ning requests of asyl um

One of the main purposes of harmonisation is to introduce some order in the
handl i ng of asylum applications. Wth the aim of avoiding multiple applications
the parties concerned soon established the principle that each application
shoul d be exam ned by only one state. The nost difficult task then becane
drawi ng up guidelines to determ ne which state was responsi ble. The possibility
of giving the applicant the choice of the country was rejected as asyl um
seekers, unlike inmgrants are not supposed to plan their emigration but go
wherever possible.[7] It is probable that the real reason for this decision was
the desire to avoid the possible congregation of refugees in the nore
prosperous states with higher standards of living. Governnents retain as a

gui deline the notion of "country of first asylum’. To define beyond doubt what
this meant, the |leading idea put forward was that "the nore one state

mani fested its agreenment to the arrival or even to the stay of an asyl um seeker
the nore this state becane responsible."[8]

The granting of a visa was deened to provide the nost crucial indicator. The

t hree bodi es studied, the Schengen group, the Council of the 12 and the European
Conmi ssion, expressed simlar opinion on this. In a summary, the proposed rul es
are as follows.

The state which granted the visa of "longest duration" was to be deened
responsible. |If a state did not require a visa it was nonet hel ess deened
responsible as this constituted an "inplicit agreenment” to the arrival of the
asyl um seeker. Wien a visa was valid in several countries, as is already the
case in Benelux, the country responsible would be the one where the asyl um
application was handed in. |If an asylum seeker was found in an irregul ar
situation the first border reached woul d deterni ne which state was responsi bl e.
In addition, the Schengen group stated that they ainmed to achieve a "uniform
visa area". In this eventuality, as the Netherlands pointed out, npbst of the



detail ed cl auses nmenti oned above woul d becone void and two criteria would remain

the country where the application was handed in (if the asylum seeker's
situation was regular) and the border reached first (in an irregular
situation).[9] It appears that these circunstances would | ead back to the
situation which states feared, whereby the nore prosperous countries or those
with nore perneabl e borders would attract the bul k of refugees. Hence it is
likely that the Schengen group will achieve the uniformvisa much qui cker than
the 12. Another possibility is that the 12 m ght inplenent the present French
policy of requiring a visa of alnmpst all non EEC citizens, thus considerably
restricting access to asylum

Al these proposals are applicable only if all the countries concerned adhere to
the 1951 Convention and 1967 Protocol. According to the 1951 Geneva Convention,
the statute of refugee is to be awarded to "persons outside their country
because of a well-founded fear of persecution for reasons of race, religion
nationality, nenbership of a particular social group or political opinion." But
the Convention also stipulated that these provisions applied only to Europeans
victinms of events having taken place before 1951. The Bellagi o Protocol (1967)
renoved t he geographical and date Iimtations, extending to people of all origin
and to post-1951 events the provisions of the Convention. Italy, which had
retai ned the geographi cal reservation excl udi ng non- European refugees woul d have
dropped it in January 1990 so that it can now settle Third Wirld refugees. In

t he di scussions involving the 12 a North-South cl eavage renders agreenents
difficult, the "North" attenpting to make the "South" responsible for the asylum
seekers it allows in. At the nonent nost of the asylum seekers are in transit
in the Southern countries and mgrate to Northern countries to settle.

The Schengen group, the Council of the 12 and the European Conmi ssion all
broached the question of expulsion in order to reinforce the notion of
responsibility. Indeed, it was not considered sufficient that a state exam ne
an asylum application, it also had to be nade to take responsibility for a
negative decision. To this end the proposal stipulates that each state nust
ensure the expul sion of applicants to whomit has refused asylumas this woul d
prevent them fromdrifting i nto neighbouring countries. Mreover to protect
each country fromthe "irresponsibility" of others a "readni ssion clause" was
i ncluded in the proposals of the three bodies under study. Consequently, the
country in charge of examning the application will have to take back asylum
seekers which nay have entered other nmenber countries irregularly.

The general tone of these agreenents seens to indicate that states are rel uctant
to settle refugees. Their one redeening feature fromthe refugees point of view
is that such agreenents may reduce the risk of remaining "in orbit", pushed on
fromcountry to country. However, as was pointed out by the Dutch Council of
State in a note dated 8 April 1991 to the Dutch gobvernment, it may have
precisely the opposite effect, that of increasing the nunbers of "refugees in
orbit".

The Council of the 12 and the Conm ssion introduced an additonal criterion to
determ ne the state responsi ble for exam ning asylumrequests, that of close
famly links; and a transfer of responsibility is planned if need be.[10] They
i nsi sted however that this did not establish the right to fam |y reunion

Anot her docunent fromthe Schengen group proposes that the treaty making state
that has granted refugee status and residence to an alien nust take into

consi derati on an asylum application froma nenber of his fanmly if all the
parties concerned agree to it. 1In this instance, the definition of nenber of
his famly is deenmed to include spouse, unmarried mnor children (less than 18),
father and nother of unmarried minors. Al though Bel giumand Hol | and had
expressed reservations about this definition,[11] it was incorporatd into the
final text of the treaty.[11la] These two bodies al so make it possible for
another state than the state deened responsible to exam ne the request to do so
in accordance with its national procedure if it had special ties with the



applicant. Wthin the Schengen group it was proposed that asylumrequests coul d
be exami ned by a state which was not responsible "for special reasons concerning
nati onal law'.[12] The Schengen group al so included an incentive to ensure a
strict application of the agreements; it |launched the idea of creating a common

fund designated to cover the costs of deporting "illegals", the nodalities of
whi ch have not been decided as yet as reservations were expressed by France and
Germany. [13] Such provision does not appear in the definitive text. 1In a

further attenpt to control the arrival of asylum seekers the Schengen group

di scussed the possibility of inposing sanctions upon transport companies
carrying foreigners in possession of irregular docunents. This suggestion has
not been taken up as yet as French officials have expressed their reluctance to
hand over the checking of docunents to airline enployees who m ght not even be
French nationals. It is worth noting that Air France and the SNCF have al ready
been fined heavily and have refused to pay the fine.

However, the Schengen states finally agreed on tackling transporters. It

i nposes on air-sea-land- transporters the obligation of taking back i mediately
an alien refused entry; they nmust al so take neasures to ensure that aliens have
the required docunents to travel. 1In order to enforce this, the Schengen states
will be committed to introduce sanctions accordingly.[13a] They will also

i ntroduce penal sanctions to whoever "for purposes of gain" helps or tries to
hel p an alien enter the territory w thout the required docurments. [ 14]

2. Pr ocedur es

Procedures have not given rise to a great deal of debate as a concensus was
reached rapidly. The three bodies studied agreed that national procedures
shoul d be left as they stood to handl e applications.[15] The Council of the 12
and the Schengen group do not accept any departure fromthis nodel.

As for the Comm ssion it put forward the creation of a central EEC wi de
consultative conmttee[16] to ensure that decisions taken in one state did not
contradict the statute | aw of another state. In the Comm ssion's opinion this
is the only way to secure the respect of "Community standards" and the
enforceability of negative decisions in all the states. The Conm ssion's
Directive adds that this Consultative Conmittee does not constitute yet another
echelon in the procedure and purely inmparts advice which is not |egally binding
but should be taken into account because of its "noral strength". Despite the
Conmi ssion's concern to denmonstrate that such a commttee would in no way
encroach on national sovereignty, European governnent have expressed their

di sapproval of this proposal

Finally the Commi ssion is the only body to have proposed the creation of an
"abridged procedure".[17] The Conmi ssion argues that several states already
have one and that it could be generalised and streamined to hel p decrease the
over | oadi ng of applications. This procedure is designed to deal with three
situations; successive or simnultaneous applications, an application whose
responsibility rests with a non-EEC country, and a "manifestly unfounded
application"

3. Exchange of information

Al the three bodies studi ed nake nenti on of an exchange of information on
asyl um seekers. The Conmi ssion proposed to exchange general information. The
Council of the 12 is already circulating statistics. The Schengen goup has
prepared a detailed list of the type of information to be gathered, including
general information on national procedures, on the nonthly arrival of asylum
seekers, on the energence or significant increase of certain groups and nore
specific information on the countries of origin and on individual asylum
seekers, i.e the details pertaining to their identity; this also includes

i nformati on on nenbers of the famly,[18] their docunents, their itineraries,



and the deci sons taken about their cases. The set of information regarding the
notives of the asylum application and of the decision is the only infornmation
whi ch woul d be subject to the applicant's consent.[19] French reservations did
not preclude an agreenment on thbis point.[20]

Fromthe point of view of the asylum seekers, information concerning their
countries of origin alone mght be beneficial if it is sufficiently accurate.
Al the other registers of data nentioned above belong to a vast police
operation which only appear necessary if asylum seekers are considered a priori
unwel cone and a threat to European states.

4, Circulation of foreigners

A broad di screpancy exists between the views of representatives of states and of
t he Conmi ssion concerning the circul ation of asylum seekers and refugees within
the confines of the EEC. The Schengen proposal treats refugees in the sane way
as other aliens holding a residence permt fromone of the Contracting States.
They will be able to nmove freely within the borders of the Schengen states if
they have a valid travel document. But, they will be under the obligation of
decl aring thensel ves to the conpetent authorities on entry or within three days
of entry (at the choice of the Contracting Parties).[21] Some asylum seekers

m ght be included in this provision if they hold a provisional residence permt
and a travel docunent issued by one of the Schengen states.[21la] |In April 88,
the French had raised objections to this proposal on account of the heavy
wor kl oad that would be involved "with little effect”,[22] but dropped them
thereafter. The Conmm ssion adopts a different attitude and argues that the
absence of border checks will nmake it inpossible to prevent asylum seekers and
refugees fromcirculating and concludes that it is best to try and put sone
order in their noverments. According to the Conmi ssion Directive refugees shoul d
be allowed to stay in another EEC state for up to three nonths wthout a

vi sa,[24] and asylum seekers who cross an internal border nust register with the
police within 72 hours, and are allowed to stay up to a nonth and cannot cal
upon health and social benefits. This last point will probably have to be
nodified as it contravenes the established rules on the rights to benefits
granted by the social affairs division.[25] A Convention on controls at EC

external borders, still to be signed by the 12, proposed to allow any aolien who
hol ds a residence permt fromone of the EC states to travel freely "for a short
stay" within EC borders (if the residence permt still has nmore than four nonths

to run),[25a]

Al the docunents which constitute the basis for these agreenents have been kept
confidential while they were discussed internally as well as the neetings of the
Schengen group and the Council of the 12 which remain shrouded in secrecy.
onservers from Non Governnental Organisations (NGOs) or the United Nations High
Conmi ssi oner for Refugees (UNHCR) have not been permitted. The Commi ssion was
allowed to send an observer to the Council of the 12 which the European
Parlianment requested to attend as well (w thout success until now). The

Conmi ssion has sent its directive to the UNHCR for coments and invited

i ndependent experts from European governnments to |ook at it.

I nformati on about these di scussions has | eaked out and provoked w despread
protest. A press conference was held on 14 June 1988 by MEPs and non-
governient al organi sations on the theme "Today the clock is being turned back
50 years. The doors of Europe are being shut". Organisatons canpaigning for
the right of asylumsubmtted a petition to the governnents of Bel gium the
Federal Republic of Germany, France, Luxenburg and the Netherlands stating:
"The main issue of these discussions seens to be "How to prevent the adnittance
of refugees in our countries? The effect of these neasures are a dim ni shed
opportunity for refugees to reach the "Schengen" countries, a very restrictive
application of the Convention of Geneva and i nhuman treatnment of refugees.”



The neasures proposed by the three bodies studied cover a |imted nunber of

i ssues which all address the basic concern of European governnents, security and
immgration controls. As a consequence, 'A reinforcement of controls on the
conmunity external borders is unanimously recogni sed as essential, follow ng the
abolition of controls on the community internal borders'.[26] One can infer
fromthose an undoubtedly stricter and nore efficient control of the arrival of
asyl um i n Europe.

5. Treati es and conventi ons

Al'l these discussions and negotiations have led to the setting up of severa
treaties and conventions. The Schengen group which had suspended its work in
1989, resuned it in 1990 and signed an agreenent in June 1990. Italy, which had
no party to the discussion leading to this agreement al so signed soon after.
However, the Schengen agreenent cannot be inplenented as yet, because the Dutch
Council of State has advised the Dutch government not to introduce the Schengen
Convention of 19 June 1990 for ratification by the Dutch Parliament. In
addition, the Twel ve have nmoved fast in drafting two Conventions. The first,

t he Dublin Convention on the determ nation of the state responsible for
exam ni ng an asylum application, was signed by all nenmbers of the EC with the
exception of Denmark in June 1990. Under the Convention the main criteria for
determ ning the state responsible are the conditions of entry of the asylum

seeker - which state authorized entry and/or issued a visa. It also takes into
account famly links, the fanmily being defined in the narrow sense as spouse,
parents or children, if the latter are minors. |t recognizes the sovereign

prerogative of states to consider an asylumrequest even if they are not bound
to do so by the agreenment. The Convention includes a re-adm ssion clause for
asyl um seekers whose request has been definitely rejected by a state if the
latter has not taken neasures to make themleave their territory. Finally, an
exchange of general and indivual information on asylumseekers is planned within
the scope of the convention

The second draft Convention which relates to controls at EC external borders
defines what constitutes a point of entry, howto deal with agreements with
Third States (non-EC nenbers) and snall border traffic. It includes a proposal
to draw up a conputerized |list of personna non grata on EC territory. Another

of its significant concerns is the harnonization of policies and practices of EC
states on the question of visas, with the possibility of issuing European visas.
Council of Mnisters Convention meeting in Rome in Decenber 1990 failed to reach
an agreenent on this Convention on account of the dispute between Britain and
Spain over G braltar.

Two additional docunents are being considered which may result in further

i nternational agreements: a draft convention on the transfer of proceedings in
crimnal matters; and a summary docunent on the strenthening of police
cooperation. Finally, a new forum has been established to coordinate all these
activities and to create a franework of action and a tinmetable in the run-up to
1992: the Coordinators Group on the Free Mivenment of Persons, which was
established after the Rhodes sunmit of the 12 EC heads of governments in
Decenber 1988.



Part two Human rights and humanitarian organi sations

The second part of this paper discusses the issues brought to Iight by
organi sati ons concerned with asylum and human rights. Mst of the texts
exam ned emanate from a sel ected nunber of organi sati ons preoccupied with
Eur opean policy on asylum They include international, European and non-
gover nment al organi sati ons.

The UNHCR docunents have been di scussed in particul ar when they addressed
Eur ope

The European Parlianent has produced nunerous recomendati ons, questions and a
detailed initiative report on asylumissues. Several of its committees have
been di scussing them in particular the Political Affairs Conmittee, the
Conmittee on Legal Affairs and Citizens'rights and the rel evant regi ona
conmittees such as the delegation for relations with the countries of Centra
America and the Contadora group etc.

The Council of Europe, conprising 23 European countries issued declarations and
agreenments on refugees as early as the sixties and continued to do so unti

this date. Three of its conmmttees have been directly involved, the
Parlianmentary committee on refugees, mgration and denography, the conmite ad hoc
sur les asiles et les refugies (CAHAR) and the resettlenent fund committee.

The coordination of non-governnental agencies in Europe plays an inportant role
in shaping alternative policies. The European Consultation on Refugees and
Exiles (ECRE), the nmmin one, was founded in 1975. A Council of European

Chur ches' wor ki ng group on asylum and refugees was formed in the late 80's. Al

t hese organi sations start froma fundanentally human ri ghts/humanitari an

vi ewpoi nt. The Council of Europe however is sonewhat contradictory as its
Parlianmentary committees function publicly in a spirit clearly steeped in human
ri ghts whereas CAHAR, a governmental conmittee conposed of representatives of
the Mnistries of Interior and Justice holds its discussions in conplete secrecy
and seens to share the sane outl ook as the organi sations studied in the first
part of this article.

It is not nmy objective in this section to exhaust the numerous issues pertaining
to asylum seekers and refugees in Europe but to identify and explore the nore
urgent questions which have been focused upon by the organi sati ons menti oned.
Many of these issues have arisen fromthe prom nent trend in the policies and
practices of European countries which cristallised into the "harnoni sation"
process initiated by governenents.

It is noticeable that previous attitudes have consi derably changed. The notions
of human rights and solidarity which prevailed in the wake of the Second Worl d
War and inspired several UNHCR decl arations are now retreating. Governnents and
nati onal communities are preoccupied with the preservation of their advantages
not only because the struggle against nationalist atrocities and discrimnation
experi enced throughout the '"thirties and early 'forties has receded in people's
nmenory but al so because the relatively inproved standard of living and the

previ ously buoyant European econom es are perceived as insecure.

This is happening at a tinme when econonic and political crises in the Third
Worl d have deepened, leading to an increase in the nunber of refugees to whom
nodern neans of transport have rendered Europe nore accessible. European
governments have shown little concern for the Third World. Even the spirit
pronoted by WIly Brandt, linking up the interests of the Third Wrld with those
of the industrialised countries has receded. The European harnoni sati on of
policies demonstrates the strengthening of European chauvi nsm agai nst Third
Worl d and asylum seekers' interests. As a consequence the general trend

mani fested by the organisations studied in this section expresses a defensive



position. What were considered as acquired rights and protections are being
gradual ly whittled away.. It follows that nost of the points nade in this
section concern responses to governnent initiatives which are detrimental to
refugees. QO her points are issues which governnents have ignored but which the
human ri ghts organi sations consider as inportant.

1. d obal approach

Unl i ke European governnments which have | ooked at issues strictly confined to
their national or European situation, human rights organisations pronpte a

gl obal approach to the question of refugees. Al the organisations studied here
have adopted this view and advocate an analysis of the root causes of refugee
noverments. Both the European Consultation on Refugees and Exiles (ECRE)[27] and
the report prepared by H O Vetter for the European Parliament quote Prince

Sadr uddi n Agha Khan's study on "Human rights and nassi ve exoduses" and underline
Europe's responsibility to tackle the root causes of refugee novenents. They
propose a European intervention not only in the humanitarian field but also in
the area of econonics and politics. This presupposes the readi ness to broach

i ssues of underdevel opment and political instability in Third Wrld countries.
The problens involved are conpl ex and cannot be devel oped here.

A gl obal approach is also put forward by the UNHCR in its consultation with

Eur opean governnents, where the latter are asked to intervene in conflict ridden
areas in order to make satisfactory voluntary repatriati on possible and secure.
The Council of Europe[28] and the European Parlianent have enphasi sed the sane

i dea which entails the granting of European aid to facilitate the reintegration
and survival of the refugees in their honeland as well as ensuring guarantees
for their safety. In addition, the organisations under study encourage Europe
to take its share of the responsibility for assisting the countries which
recei ve great nunbers of refugees and for the refugees thenselves in those
countries. The UNHCR cal|ls upon European governnents to recogni se the burden of
first asylumcountries,[29] the ECRE[30] and the Council of Europe asks themto
assi st refugees outside Europe. Nunerous resolutions of the European Parlianent
do likewi se and have led to the creation of budget headings to this effect. The
Vetter report expounds the historical, philosophical and econonic reasons for
Europe's responsibility in these matters: "The Community's responsibility stens
from

- a general humanitarian and noral obligation towards people in need;

- the special historical role of Europe as a forner colonial power;

- the Community's present role as a | eading industrial power;

- the comm tnent nade in international and European treaties...to respect human
dignity and human rights and actively pronote them "[31]

European states rarely, officially acknow edge any of these argunments. They may
nmake a reference to the international Conventions to which they are signatory
and the special colonial responsibility is someti nes brought up by a state to
criticise another state. For instance France and Denmark have protested agai nst
Britain's shunning of its responsibility towards Sri Lankan Tam |s which
diverted themto nei ghbouring countries as they required a visa to enter Britain
(confidential source). Hunman rights organisations argue that European
governments are acting like ostriches. ECRE points out that a gl obal approach
could offer themdistinct advantages as the tackling of the root causes of

ref ugee noverments, assistance to satisfactory settlenent in the countries of
first asylumand voluntary rapatriati on programres night very well decrease the
nunber of asylum seekers reachi ng Europe.

These "advant ages" however are never the objectives posited by ECRE or any of

t he organisations quoted in this section, they merely accrue froma gl oba
approach to the refugee phenonmenon.[32] As for the governnments, they do not
exam ne the decrease of refugees in Europe within the world context, their sole
interest in the world refugee nmovenents seens to have derived fromtheir desire



to know where the next arrivals will conme from presunmably to close Europe's
door nore efficiently. Hence the exchange of information proposed in the
har moni sati on process.

The first reference to harnoni sati on made by the organisations studied in this
section is a reconmendati on produced by the Council of Europe in 1976.[33] It
noted the differential practices and procedures in Europe as well as

di screpancies in the rates of recognition of refugees and sought to renedy them
This led to another Council of Europe recomendation in 1981 on the

Har noni sation of national procedure related to asylum The latter text does not
pronote any formal harnoni sation but invites European states to check that their
procedures and practices nmeet with Council of Europe standards requiring an
"objective and inpartial judgenent", the referral of the decision to a "centra
authority" (not to be the responsibility of inmmgration officers at the border),
"clear instructions" to inmmgration officers against refoul ement, and the

perm ssion for the applicant to remain whilst the asylumrequest was being
exam ned. "[ 34]

Si nce these recommendati ons were drawn up, a greater sense of urgency has
coloured the declarations of the human rights organi sati ons as European states
have been trying to reduce the nunber of asylum seekers on their territory

t hr ough vari ous neans.

2. Restrictive practices

One area of concern for human rights organi sati ons has been the inposition of

vi sas which prevent asylum seekers fromleaving their country of nationality or
residence. H. O Vetter notes that EEC nenber states are "trying to di scourage
the influx of those applying for asylum by extending the visa requirenents to
the principal countries of origin", and substantiates his statenent by numerous
exanpl es from several European countries.[35] Moreover this trend pronises to
becorme nore pronounced. The UNHCR voiced its concern at the Conmi ssion's
directive plans to "tighten up controls on asylum seekers and refugees at
external frontiers".[36] Since 1986 France has been inplenmenting a bl anket visa
policy for alnobst all non-EEC and Swiss nationals and it is feared that 1992
Europe may do the sane. ECRE warns that "it is contrary to international |ega
principles to inpose entry visa requirenents exclusively in order to prevent
people fromleaving their own country or country of first arrival in order to
seek asylum"[37] |In addition to visas several European countries have al so

i mpl enented a policy of sanctions to airlines and other transport conpanies for
carryi ng passengers who do not have adequate docunentation. As a consequence,

t he UHNCR has objected to "visa requirenments which are intended, and/or work
often in conmbination with airline sanctions, to inhibit the entry and therefore
t he access to asylum procedures by applicants in need of internationa
protection."[38] The UNHCR sees in these practices not only an infringenent of
basi c principles of refugee protection but also a threat to principles of

i nternational cooperation. Indeed they nostly serve to divert asylum seekers

i nto other states.

On the whole what is criticised by the UNHCRis a restrictive interpretation of
t he Convention and Protocol as Tiberghien points out in Le Monde (19 Apri
1988). In its consultation with European governnents the UNHCR signals
restrictive trends in the concept of country of first asylum and the refugee
concept itself: "Restrictive practices have been nmanifested in different ways
and vary substantially in scope and intensity fromone country to anot her
Overall, however, they can be said to amobunt to a clearly discernible regiona
trend.".[39] Both the European Parlianment and the Council of Europe criticise
the restrictive interpretation of the concept of refugee and the increased
standard of proof requested of the applicant.[40] The Council of Europe also
objected to the unfair treatnent dealt to refugees because of "recent

devel opnents in the policies of several countries tending to assinmlate the



situation of the refugee with that of the ordinary alien or mgrant worker."[41]
The European Parlianent warns against the risk of an effective restriction on

t he nunbers of spontaneous refugees because nunerous quota refugees have been
accepted. For nmany reasons the situation of asylum seekers is made quite

i npossible. In sone cases asylum seekers are " punished" for being in
possession of forged travel docunents or for making fal se statenments[42]

wi t hout taking into account the fact that this may derive fromthe very fear of
persecution which notivates their flight and justifies their right to asylum
On other occasions it is inplied that the possession of regular documents
contradicts their claimthat they are unable to enjoy the protection of their
country of nationality.[43] Finally refugee status is often refused because of
arestrictive interpretation of country of first asylum

Anot her issue | ooming high on the agenda of human rights organisations is the

i ncreased |ikelihood of refoul enent (deportation). H O Vetter signals in his
report "nmoves to repeal the principle of non-refoul enent”[44] and the European
Parliament nmade several recomrendations agai nst refoul ement as well as the
extradition of recogni sed refugees. The UNHCR expressed its concern for the
application with increased frequency and rigour of the notion of "manifestly

unf ounded" or "abusive" clains. It proposed a definition for "manifestly

unf ounded" which protects asylum seekers qualifying for asylum not only under
the 1951 Convention and 1967 Protocol but also under "any other criteria
justifying the granting of asylum.[45] The risk of refoul enent has becone such
a preoccupation for non-governnent agencies dealing with refugees that ECRE
includes, in its policy for Europe, very clear guidelines about the situations
in which it would be acceptable to return asylum seekers to their country of
origin or to the country of first arrival. The nore frequent cases of

ref oul enent have not been those of asylum seekers being returned to their
country of origin but to the country of first arrival considered as country of
"first asylunf by the relevant authorities; this country then had sent them back
to their country of origin where they risked torture and death. Moreover,

Eur opean countries are extending nore and nore the range of cases where refugees
are deened to have passed through a "country of first asylunt. ECRE makes sure
that it caters for this possibility with the maxi mum guarantees of safety being
granted to returnees by spelling out the conditions which rmust prevail in
countries where asylum seekers are to be returned. In such countries there nust
exi st a basic protection (including specific protection against refoul enent),
and assi stance, an effective access to a |ocal procedure, an effective access to
efficient and adequate resettlement facilities and facilities for volontary
repatriation.[46] ECRE also reaffirns the need to give favourable consideration
to asylumrequests if fears are expressed that the asylum seeker's physica
safety and freedom woul d be endangered on bei ng returned.

3. De facto refugees

As a response to the European governments' increasingly restrictive
interpretation of the 1951 Convention on refugees, international and non-

gover nient al organi sati ons have resorted to a variety of other Conventions and
declarations to protect asylum seekers.[47] For exanple the European Convention
on Human Ri ghts includes a nunber of articles which could be applied to asylum
seekers. ECRE cites anbng themarticle 3 which prohibits i nhumane and degradi ng
treatnment, thus preventing refoul ement to countries where this would take pl ace
or article 8 which would stop the deportation of an asylum seeker if it was to
di srupt his or her famly life.[48] Ml ander explains how states in this case
have to accept an indirect responsibility for what happens to asylum seekers who
have been returned.[49] A new category of refugees have thus been created,
soneti nes described as "humanitarian | aw refugees”[50] or de facto refugees[51]
for whom an extension of the protection and assi stance accorded to Convention
refugees is asked for by the organi sati ons concerned.



Thi s devel opment reflects an actual change in the world panorama and the

ci rcunst ances bringi ng about refugee novenents. The 1951 Convention has been
drawn up with a specific population of refugees in mnd, resulting fromthe
reor gani sati on of post-war Europe. In 1985 the UNHCR pointed to changes in the
"nature and scope" of refugee problens and the "changi ng character of refugee
noverments".[52] Today's refugees cone fromthe Third Wrld and a study carried
out by Prince Sadruddi n Agha Khan into the causes of mass refugee novenents
singles out wars, revolts, the break down of |aw and justice, repression and
anarchy, persecution and the denial of social equality of opportunity and
general fears about the future.[53]

As it reads now, the Geneva Convention does not cover victinms of civil war or
generalised violence. To cater for these refugees one possibility was to
broaden the interpretation of the Geneva Convention to include them It has
even been put forward that post Second World War refugees were not so different
as they were flying in order to escape from severe internal upheavals or arned
conflict.[54] On other occasi ons wonen who had suffered from severe sexua

di scrimnation have clai med Convention status on the basis that they constituted
a "social group".[55] Agency or UNHCR representatives argue that all asyl um
seekers shoul d be given the sane treatnent as Vi etnanese refugees who were not
asked to justify individually of persecution. The European Parlianent quoting

t he UNHCR gui del i nes proposed to broaden the concept of persecution to include
cases "if certain social groups in the population suffer at the hands of another
section of the population ... if it happens with the authorities' know edge or
if the authorities refuse or show that they are unable to afford those concerned
ef fective protection. Internal conflicts, serious unrest or a state of war may
nean that a person cannot avail hinself of the protection of his country or such
protection is ineffective."[56] The practices of European states have reveal ed
their reluctance to accept any collective notion of persecution as grounds for
recogni tion of refugee status under the 1951 Convention. Rather than broaden
the interpretation they have made it nore and nore restrictive.

The second option open was to propose a rewiting of or an addition to the 1951
Convention. It was nentioned that the OUA Convention could sinply be added on.
On the whole this option has been abandoned as nobst agenci es and organi sati ons
dealing with refugees judge that the political climate is such that it would
bring about a new version of the Convention even stricter than the present one.
This feeling underlies the UNHCR vi ewpoint that there is no need to revise

i nternational refugee instruments.[57]

The third strategy wi dely adopted now anong refugee agenci es and i nternationa
organi sati ons has been to argue for the granting of asylumto applicants who do
not meet convention criteria but have a valid reason to be granted asyl um on
humani tari an grounds. In the consultation between the UNHCR and European
governments one of the main issues to be discussed is presented by M Moussal
as "the notion of who is a refugees [sic] and the treatnent to be granted to
persons who are not refugees according to the traditional concept, but who
nevert hel ess are in need of protection."[58]

The Council of Europe in its Declaration on Territorial Asylum enphasized the
right to grant asylumto any person they consider worthy of receiving asylum for
humani tari an reasons.[59] as early as 1975, the Council of Europe had al ready
produced a report on the Situation of De Facto Refugees and proposed a
definition of de facto refugees as "persons not recognised as refugees wthin
the nmeaning of Article 1 of the Convention relating to the Status of Refugees of
28 July 1951 as anended by the Protocol of 31 January 1967 relating to the
Status of Refugees and who are unable or, for reasons recogni sed as valid,
unwilling to return to their country of nationality or, if they have no
nationality, to the country of their habitual residence."[60]

It al so proceeds to explain what is understood by "valid reasons”.



"As valid reasons shall be recogni sed:

a. a person's reasonable belief that he will be

i seriously prejudiced in the exercise of his human rights as
proclaimed i n the European Convention of Human Ri ghts and Fundanmental Freedons
of 30 Novenber 1950 and Protocol No.1l thereto, in particular discrinnated
agai nst for reasons of race, religion, ethnic or tribal origin, nenbership of a
particul ar social group or political opinion;

ii. conpelled to act in a manner inconpatible with his conscience.

b. war or warlike conditions, occupation by a foreign or colonial power,
events seriously disturbing public order in either part or the whole of the
person's country of nationality, or, if he has no nationality, the country of
hi s habitual residence."[61]

Moreover, H O Vetter argues that sone so-called "econonic refugees" could be
included in this de facto refugee category when econonic hardship directly
results frompolitical oppression. As Vetter explains:

If a person |leaves his country for econonic reasons the underlying factors
nmust be examined carefully. If his financial situation is desperate, this may
al so be the result of persecution by the State. |f econom c neasures adopted in
the hone country are directed against a particular section of the popul ati on and
destroy their chances of econom c survival, the object and intention behind the
neasures may be of a racist, religious or political nature.[62]

In subsequent years refugee agencies have found it nore urgent to press for a
wi despread acceptance of the principles outlined above in order to secure sone
possibility of asylumto the asylum seekers who needed protection but failed to
qual i fy as Convention Refugees. Such a strategy has had the advantage of
obt ai ni ng asylum for a greater nunber of applicants than those to be recognised
as Convention refugees. The drawback is that the former constitute an inferior
category of refugees with worse soci o-econom c conditions and civil rights.
They al so provide an escape for European governments which may seize this
opportunity to recognise a | esser nunber of Convention refugees wi thout risking
t he bl ame of contravening the human rights conventions they have signed.
Consequently a di sagreenment exists anongst refugee agencies on this issue,
several of the French ones refusing this additional category of refugees.

In the interimseveral requests have been put forward for an inprovenent of the
de facto refugee situation. The Council of Europe listed a series of demands to
this effect concerning housing, enploynent, residence, |anguage and vocati ona
training, the recognition of qualifications, and the authorisation to engage in
political activities.[63] However it appears that their nere existence is not
envi saged in the discussions of European governments on the harnonisation of
refugee policy. The UNHCR finds it necessary to rem nd the Comm ssion to
include themin its Directive.[64] It is difficult to contenplate what will be
the fate of de facto refugees when internal frontiers are abolished.

4, Refugees in Orbit
The phenonenon of refugees "in orbit" being pushed on fromone country to the

next, as none accepted to exami ne their asylumrequests, made it necessary to
consi der the state responsible. The Council of Europe has been working on this

i ssue since 1977 without reaching an agreenment. It points out that asylum
seekers cannot be allowed to renmain unattended as it contravenes the European
Convention on Human Rights. It also argues that it is not fair to let countries

nost accessible by accidents of history or geography be overburdened. The
| at est proposal for discussion which the Ad Hoc Comrittee of experts on the
| egal aspects of territorial asylum refugees and statel ess persons (CAHAR) has
drawn up establishes the general principle that any party authorising a person



to enter or stay on its territory shall be solely responsible.[65] |In genera
its recommendations do not differ essentially fromthe proposals of the

Conmi ssion and would fit better within the framework of governnental points of
Vi ew.

5. Soci al provisions

There is one area which governnents negotiations have not touched but which
figures high on the agenda of organisations concerned with refugees, nanely
their socio-econonic and civil rights, their conditions of reception and
settlenent. Asylum seekers and de facto refugees are the ones who suffer nost
and are given the worst conditions. H O Vetter develops a strong section of
his report denonstrating how insufficient the social provisions for asylum
seekers are, [ 66] and denounces "deterrence neasures" designed to di scourage
applicants fromputting in asylumrequests in sonme countries. The UNHCR
stresses to the European Conmi ssion the interdependent relationship between the
uneven distribution of refugees and asylum seekers in Europe and the discrepancy
i n soci o-economnmic conditions offered to them across Europe. "This (uneven
distribution) is in part caused by different standards regardi ng the treatnent
of asylum seekers with respect to residence, enploynent and socia

assi stance. "[ 67]

For HO Vetter, the solution is a burden-sharing approach within the EEC and he
proposes the setting up of a conmunity budget for this purpose. Mst governnent
officials reject this notion on the grounds that it would sinply becone a
pretext for states to shun their responsibility. Finally ECRE proposes a
canpaign to restore the positive inmage of refugees to facilitate their

i ntegration.[68]

Concl usi on

Most of the issues explored in this paper remain inconclusive. One reason for
this is that none of the agreenents discussed and struck by governnents have
been inplenented as yet. 1In the neantine international organisations and

ref ugee agencies are deploying their efforts to influence those discussions and
counteract the prevailing restrictive trends. However, in the |last analysis,

t he power of decision and application rests in the hands of governnents. What
is at stake is the character of the Europe which is being built. A Europe of
busi ness and market or a Europe of social and human rights.
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