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I NTRODUCTI ON

In the House of Lords on the 4th March 1988 during the Imrmigration Bills second
readi ng debate Lord McNair offered the follow ng indictment of the |egislation
before him

It is another nean-ninded, screw tightening, |oophole closing concoction
i mbued with the inplicit assunption that al nost everybody who seeks to enter
this dem -paradi se of ours has some ulterior, sinister and very probably
crimnal notive and the sooner we get rid of himthe better.
(House of Lords 4th March col 389)

On the other hand the Governnent has characterised the Bill as being 'nmerely a
techni cal neasure' designed to pronote 'harnoni ous comunity relations'. M

Ti ot hy Renton, a Home Office Mnister, in the second readi ng debate in the
Conmons argued that,

The Bill nakes npdest but sensible changes. Qur immigration controls wll
remain effective and flexible. That is in the interests of all people in
Britain, whatever their ethnic origins.

(Commons 2r col 921)

That such diametrically opposed views cannot be reconciled is clear. Wat wll

be done is to show how the Bill is supported by a fundamentally racist and anti -
refugee ideol ogical structure of beliefs and assunptions. The Bill mnust al so be
| ocated in the nore general context of inmmgration policy and the inplications
of this Bill for the future devel opment of not only British but European

i mm gration control policies.

The dynam ¢ behind the Conservative Party's attitude towards immgration policy
can be identified in their 1987 Manifesto where it is argued that,

Toget her we are building One Nation of free, prosperous and responsible
fam lies and people. A Conservative dreamis at |ast becoming a reality.

In the context of this desired objective the 1988 Inmigration Act can be seen to
be devel oping the racist and restrictive tradition of immgration control that
has been in place since 1962. This is achieved both through direct and crude
attacks on rights apparently enshrined in the 1971 Immigration Act and through a
si mbiotic reconstruction of the concepts of prosperity and responsibility as
further and expanded entry requirenents.

The devel opnent of such 'neans tested' aspects of inmigration policy nust not be
seen as being i ndependent of the general restrictive and raci st operation of
immgration control but rather as another method whereby entry can be refused to
t hose who, other than for such restrictions could previously have been said to
have an absolute right to enter the U K

This then is the context in which the actual effects that the passage of the Act
has had on those seeking to enter this country and the inmportant inplications
for the future devel opnent of inmm gration policy that derive fromthe changes
made by the legislation will be discussed. Throughout this analysis it will be
stressed that in many ways the significance of this legislation lies as nuch in
what it paves the way for as in what it actually changes and that if future
restrictive changes are to be defeated then an appreciation of the conpl ex
dynam c totality of inmmgration is vital



CLAUSE ONE: THE REPEAL OF SECTION 1[5] OF | MM GRATI ON ACT 1971

Clause 1 of the 1988 Immigration Act, 'The Term nation of saving in respect of
Conmonweal th citizens settled before 1973" states that,

1. Section 1[5] of the Immgration Act 1971 is hereby repeal ed.

The section being repeal ed provided that as regards the operation of immigration
control through the immgration rules,

The rul es shall be so franmed that Commonweal th citizens settled in the
United Kingdomat the coming into force of this Act and their wi ves and children
are not, by virtue of anything in the rules, any less free to cone into and go
fromthe United Kingdomthan if this Act had not been passed.

The purpose of s1[5] was then to provide Conmobnwealth citizens who were settled
inthe UK on the 1st January 1973 with the statutory assurance that they and
their dependants would retain the inmgration rights they held at that tinme.
Thus, those protected by s1[5] have since enjoyed an absolute right to bring in
their wives and children under the age of 16 free fromthe constraints exercised
t hrough the conditions set out within the inmgration rules. For famlies there
now i nclude the prinmary purpose test, an '"intention of living pernanently with

the other', that the parties to a marriage have net, that there "will be
adequat e accomodation for the parties and their dependants w thout recourse to
public funds' and that they will be able to naintain thenselves and their

dependants without recourse to public funds. (H C. 293) Wat then will be the
effects of the repeal of sl1[5]? The J.C.WI. have stated that,

Its abolition nmeans that no British citizen and no Cormonwealth citizen
has an absolute right to live here with a foreign spouse: that right will be
qualified by whatever tests are considered appropriate by the Government of the
day.

(JCW Briefing Paper para 1.1)

The ending of the s1[5] protection will effect the Bangl adeshi comunity nost
i Mmediately as in 1986 over 70% of Bangl adeshi wi ves and 90% of Bangl adeshi
children entering the U K did so under the provisions of s1[5]. (JCW para
1.5)

Mor eover, many nenbers of the Bangl adeshi community and any sponsor who is
unenpl oyed or in receipt of public funds as defined in s1[1] of the 1985
immgration rules changes, will find thenselves unable to satisfy the conditions
of the rules as set out above. High |levels of poverty and unenpl oynent will
facilitate the use of 'recourse to public funds' refusals. It is therefore
nonsensi cal to argue as T. Renton does that,

The changes wi ||l affect people regardl ess of origin.

The structures of Inmmgration and Nationality | aw ensures that the effects of
these restrictions will be focused on nenbers of the black comunities. As M
Drabu of the UKIAS points out many of the npbst restrictive aspects of the
immgration rules sinply do not have any rel evance for white people,

the facts are clear that as far as black imrgrants are concerned they are
the only ones who now want their families united in this country. As far as
whites are concerned they cone into a different category, for exanple as an EEC
citizen, they have a very special place in the immgration policy of this
country. It does not apply to them
(I'nterview Transcript)



The realities of the world-wi de inequalities in wealth make a nockery of any
claimthat suggests that the immgration rules will apply equally to all

peopl es. The fact that the Bangl adeshi community will suffer nost severely from
the repeal of s1[5] is being conmpounded by the actions of councils such as Tower
Ham ets. Their policy of evicting Bangl adeshi famlies on the purported ground
that in | eaving accommpdation i n Bangl adesh they have nmade thensel ves
"intentionally honeless' will nmake it extrenely difficult for nany famlies to
enter the UK or even to continue to live in this country.

In this respect the Court of Appeal decision in Rv Tower Hamets L.B.C. Ex
Parte Monaf, Ali and Mah (Times April 28 1988) offered only very limted
protection. The Council were held to have been wong to treat the Bangl adeshis
i nvol ved as being 'intentionally honel ess' but only on the grounds that they had
failed to discharge their duty under s60[5] of the Housing act 1985. This
obligation is to consider the difference between,

the prevailing housing conditions in the authority area and the pattern of
[ife which would be a factor justifying a departure fromthe accommodation in
Bangl adesh which otherwi se it would be reasonable to expect the person to
occupy.
(Times April 28 1988)
Subsequently, Tower Ham ets Council reviewed their actions in the light of this
deci sion and were able, after an appropriate consideration of s60[5], to decide
that they were within the lawto continue with the evictions. This was despite
the fact that the 'prevailing housing conditions' in Bangladesh consisted of 2
roons accommodating 20 people and that as M M ah stat ed,

There is no hone and no work for them back in Bangl adesh
(Quardi an June 7 1988)

It is therefore still open to councils to treat recent entrants to the U K as
being "intentionally honel ess' due sinply to the fact of their mgration and to
be within the law as | ong as the bal anci ng exerci se provided for by s60[5] is
correctly considered. The repeal of s1[5] is then a direct encroachment upon
the already Iimted | egal acknow edgenent of the concept of a right to famly
life as set out in Article 8 of the European Convention on Hurman Ri ghts.

However, the actual effects of the repeal are likely to be mtigated in a numnber
of circumstances. These cases will include all those who nmake applications
prior to the Bill gaining its Royal assent, this represents a significant nunber
as the JCW estimate that there are around 9,000 people in the queue for entry

i n Bangl adesh at the present tine (JCW Briefing para 1.5). |In addition those
who are British citizens by descent or who are wormen married to a British man
bef ore 1983 and thereby establishing a right of abode will be able to avoid the
effects of the repeal. For those not within one of the above categories the
consequences of the repeal will obviously be harsh.

These then are the direct effects of the repeal of s1[5] as far as people
seeking entry to the UK are concerned. To assess the full significance of a
clause such as this it is necessary to exani ne whether the ainms of the

i ntroduction, as stated by the Governnment, will in fact be achieved by the
legislation as it stands. |In this instance they will not and this is because
those stated ainms are erroneous. The real reasons for the repeal have nore to
do with the desire to restrict, as far as possible, the nunber of black people
entering the UK than with the establishnment of a "firmbut fair' system of

i mm gration control.

Furthernore, the inplications of the repeal of s1[5] are significant in that it
represents a potential breach of Article 8 of the European Convention on Human
Rights. It is also inportant in the way in which it establishes an increasingly
close link between inmgration status and entitlenent to welfare benefits, and



the way in which the use of repatriation as a nethod to achieve 'famly unity'
is brought onto the political agenda.

One of the prime arguments propounded by the Governnent in favour of the repea
of s1[5] was that,

Fol | owi ng the Abdul azi z case at the European Court of Human Ri ghts, the
CGovernment gave a conmitnment to end that el ement of sex discrimnation.
(D. Hurd 2r Commons col 790)

The Governnent is therefore presenting the repeal of sl1l[5] as being a direct
result of the decision in the Abdul aziz case. This argunent does not stand
cl ose inspection.

In the case of ABDULAZI Z, CABALES AND BALKANDALI v. UNI TED KI NGDOM (Series A
No. 94 Application Nos 9214/80, 9473/81, 94781 28th May 1985) the question of
whet her the immgration rules in force at the time (HC 169), specifically paras
48 and 54 relating to the differential treatment of husbands and w ves comi ng
for settlement, and paras 41 and 44 dealing with fiances and fiancees,
represented a breach of Article 14 of the European Conventi on on Human Ri ghts
(no discrimnation on the grounds of sex, race, colour or |anguage) by allow ng
nmen to bring wonen into the UK without having to satisfy the tests set out in
para 54 that a man entering as a spouse woul d have had to have passed (these

i nclude the tests outlined above) before being allowed to enter to join a woman
settled in the UK

The Governnent argued that the nmain aimof the stricter treatnent of husbands
was the protection of the domestic | abour nmarket and that this aimnmeant that
any discrimnation under Article 14 was,

obj ectively and reasonably justified and not disproportionate to the ains
of the neasures in question.
(7 EHRR 471 p.496 para 57)

The Conmi ssion and the Court rejected this argunment, concluding that there had
been discrimnation contrary to Article 14 and that the annual reduction in the
nunber of husbands accepted due to this policy,

was not of a size or inmportance to justify a difference of treatment on
the ground of sex and the detrinmental consequences thereof on the famly life of
t he wonen concer ned.
(7 EHRR 471 p.500 para 77)

The clear inplication of the decision is that husbands seeking settlenent shoul d
be able to do so in a manner simlar to that proscribed in para 48 for the entry
of wives. The Statenent of changes in the Inmgration Rules 1985, seen as a
direct response to the decision, did exactly the opposite by equalising the
treatment of fiancees and fiances and husbands and wi ves at the nore stringent

| evel of the original paragraphs 41 and 54. Moreover the changes failed to dea
with the question of discrimnation on the grounds of sex both by providing an
exception to the equal treatnent in para 26 relating to the 'wives and children
to whom paragraph 40 of HC169 applies', and by patently failing to deal with sex
discrimnation in other areas of the inmrigration aw. For exanple, the

di scrimnation in paragraphs 160-164 of HC169 as regards the,

power to nmake a deportation order against the wife or children under 18 of
a person ordered to be deported,

where a man woul d not be deported nerely because his wife had been. O her
exanpl es of discrimnation that will remain unaltered by the passage of the
| egi slation include the provisions of para 25 which allow the spouse of a male



but not a fermal e student to be given | eave to enter for the authorised period of
study and the procedure by which Special Vouchers will only be issued to the
"head of the household', invariably a nan.

It is therefore quite clear that the Governnments' argunments characterising the
repeal of sl1[5] as being an end to discrimnation in imigration |aw are

t horoughly m sl eading. The actions of the Governnment go conpl etely agai nst the
spirit of the Abdul aziz judgenment in that, as Stephen Sedl ey QC argues,

| evel ling down is a fundanmental ly inappropriate way of securing equality
of treatnment in the field of human rights.

(C.R E. Opinion paper para 12 v and the Canadi an case of Re Phillips and
Lynch 1986 27 DLR (4th) in which the cure for the non availability of famly
benefit for single fathers was held to be the withdrawal of that paynent from
si ngl e not hers).

As a result it can be stated quite categorically that one effect of the repea
of sl 1[5] will not be the renpval of sexual discrimnation in inmmgration |aw.
I ndeed the Governments' argument in court during the Abdul aziz case shoul d be
seen as a reaffirmation of the way in which

Assunptions about wonen bei ng hone makers, rather than breadw nners, and
therefore less of a threat to the British |abour market, are cynically used to
m ni mze the nunber of black nen entering Britain.

(WI.N. G "Wrlds Apart' p.147)

By failing to deal with sexual discrimnation the Governnent continues both to
be able to condone and utilise it while sinultaneously taking away the rights of
ot her people seeking entry in the nanme of ending such discrimnation.

Dougl as Hurd al so argued that the repeal of sl1[5] was necessary as it,

gives rise to anonulies and unacceptable results.
(Comrons 2r col 790)

This argunent is constructed in such a way as to showthat it is only the fact
that two children, of the sanme parents, could be dealt with 'on a different
basis', when they are married and seeking entry clearance for their spouse, that
i s unacceptable. Therefore by inmplication the problemis seen as being the fact
t hat one spouse mght get entry clearance due to the discrinination inherent in
s1l[5] rather than both being refused entry under a 'firmbut fair' system of
immgration control. The aimof renoving anonmalies is not achieved by the
repeal of s1[5] as one consequence is that,

many famlies will be split, with older children, born before their
fathers became British, losing the right to come to Britain, while their nother
and youngest siblings retainit.
(JCW Briefing Paper para 1.5)

Such a famly split will be especially conmon in the Bangl adeshi conmunity,
enphasi sing the way in which these changes will not effect people regardl ess of
origin. In this context it is inmportant to note that as far as the Governnent

i s concerned an 'unacceptable result' is one that allows the fanmly nenbers of a
black British citizen to enter the country.

The practical effect of the repeal of s1[5] will be to cause hardship and
suffering for nmany already divided fam lies and not, as the Governnent argues,
to renove anomalies and ensure equality of treatnent. \What then is the
significance of the repeal of s1[5]? Part of the answer to this question can be
provi ded by answering the question, what is the real reason for the repeal of
sl[5] 7



A conbi nation of recent adverse court decisions and the increasing comrerci al
availability of D.N. A testing, that would, if introduced in a conprehensive
manner nean the renoval of the only barrier to entry for people covered by
sl1l[5], that is the proof of a famlial relationship, has forced the Governnent
to act to retain strict control over the entry of black people into the UK

Thi s has been done through the repeal of s1[5] which, through its wi der
application of the principle of living '"without recourse to public funds', and
in the context of the relative poverty of many of those seeking entry, serves to
make it increasingly difficult for many people to satisfy the requirenents of
the imm gration rules.

Clause 1 serves its racist and restrictive purpose by severely curtailing
previously available rights through the gromh and devel opnent of the nmeans
testing of immigration status to ensure the entry of only 'prosperous and
responsi ble famlies and people'. This is plainly acknow edged by T. Renton
when he stated during the commttee stage that,

One of the Governnent's main ains in proposing the repeal of sl1[5] is to
strengthen our ability to prevent people conmng into this country and then
i medi atel y becom ng dependent on public funds.
(Commons Conmittee Stage col 182)

Thi s devel opnment of a corresponding rel ati onship between i migration status and
the entitlenent to welfare benefits is further aided by the provisions of the
Social Security Act 1988 which, as well as neaning that,

The position of black and ethnic mnority claimants will generally be
worse after April 1988,
(BRC April 1988. How the changes
effect ethnic minorities p.b5)

will, through the inclusion of a question on the Incone Support C aimForm
aski ng whet her the claimant has been in the UK for less than 5 years and by
providing for a further interviewif the answer is yes, strengthen the

rel ati onship between the DHSS, the Imm gration Service and the Police. (A set
of relationships already well docunmented by P. Gordon in his 'Policing

| mmigration."')

The om nous nature of the inplications of the political dynamc, illustrated by
t he devel opnents outlined above, are reveal ed by the Conservative MP. Ms T
Gorman. She |inks perceived abuses of the Wl fare State to a call for the
i ntroduction of repatriation, as,

there is no reason why these famlies should not be united in their
country of origin. There is no reason why this country should accept into its
wel fare and pensions structure people who have spent nost of their lives
contributing their work effort to a different society.
(Commons 2r col 844/ 845)

That those receiving the benefits of sl1[5] have lived in the UK for at least a
period of 15 years or, in nany cases, since their birth and have, throughout
that period, paid direct and indirect taxes, largely w thout claimng back
entitlenments such as child benefit, indicates the falsity of the Governments
argunents. The repeal of s1[5] is designed to bring al nost conpletely to an end
t he process of secondary migration. Mreover its inplications are that the

bl ack communities are under threat froma Governnent who have consistently shown
it to be their belief that being black neans that a person cannot be properly
British. This threat is beginning to manifest itself in the way in which an
inability to support a family without recourse to public funds is being used as
a bar to entry and in the way that the Government is turning argunments about a
right to famly unity upside down and using themin support of a system of



repatriation for those whose poverty precludes them as a matter of policy, from
bei ng prosperous or responsible.

The only remaining hope for the opponents of clause one is that in legal terns
the repeal could be potentially held to be unjustifiable. Stephen Sedley QC in
an opinion on the Imigration Bill witten for the C R E. argues that, follow ng
t he House of Lords decision in RAINEY v GREATER GLASGOW HEALTH BOARD (1987
|.C.R 129) what is required, to show the existence of justifiability as regards
t he existence of indirect discrimnation, commopn to both the Sex Discrimnation
Act 1975 and the Race Rel ations Act 1976 is,

proof that the neasure is directed appropriately to a real need and is
necessary to neet the need in spite of its discrimnatory effect,
(S. Sedley, QC, CRE. Opinion para 5 9th Feb 1988)

and that as regards the repeal of sl1[5]

Mat ched in the present context against the already heavy indirect
di scrimnation produced by the act and Rul es (agai nst Bangl adeshi famlies in
particul ar) consistency with our existing |egislation and jurisprudence nust
call for a stringent standard of justification of Cause 1
(Sedl ey, C.R E. Opinion para 5)

That is a standard of proof that, following the cooments of the ECHR in the
Abdul azi z case dism ssing the Government's claimthat the sexual discrimnation
was justified in that it operated to protect the donmestic | abour market, the
Government would find it very difficult to satisfy.

Furthernore the repeal of s1[5] will take fromthe Governnent the defence they
have used agai nst alleged violations of Article 8 of the European Convention
which was sinply that the British Government through s1[5] did have respect for
the famly life of its citizens. (X v UK 7048/ 75 1977 9 DR 42) Consequently,

there is a real danger that to repeal s1[5] of the Immgration Act 1971
wi Il both offend agai nst fundanental principles of non-discrimnation to which
the UK and other Western nations expressly subscribe and place the United
Ki ngdom at risk of breaching the European Convention on Human Ri ghts.

(S. Sedley, C.R E pinion para 13)

The repeal of s1[5] is an attack on the concept of a famly's right to unity in
the UK. The disruption that the repeal will cause to the Bangl adeshi conmunity
is not accidental. The Government's opposition to the entry of spouses and
children was clearly illustrated by the way in which anendnents to the Bil
designed to protect famly unity were rejected al nost out of hand. An exanple
of such an amendnment was,

Rul es shall be so framed that no spouse or other famly menber seeking to
join a person settled in the United Kingdom shall be subjected to nore onerous
requi renents than those i nposed on spouses and fam |y nenbers of nationals of
E.E.C. states.

(S. Randal Cttee Stage Commobns col 786)

Clearly then it is black immigration that the Government continues to see as a
probl em and thus as the focus of immgration policy. Simlarly, an amendnent
tabled in the Lords to protect the position of children of those effected by the
repeal was sunmarily dism ssed. The clarity of the Governments opposition to
attenpts to soothe the effects of clause one suggest that Sondhi is correct to
argue that the basis of such treatment is that imgrants,

were brought in as workers, not as hunman bei ngs.



(R Sondhi; The Divided Fanilies of Bangl adesh
and Paki stan; Racial Justice No 8 Wnter 87/88)

The effect of the repeal of s1[5] will be felt at two levels. Initially by
those losing their rights under sl1[5] and secondly and nore significantly for
the future devel opnent of inmgration |aw and practice, through excluding from
the category of 'prosperous and responsible' citizens black and ethnic mnority
citizens, regardless of the fact that they may well have been born in the UK
This exclusion is then based on racism legitimted through fears of the abuse
of the welfare state and orchestrated through refusals based on a purported
inability to support and maintain their famlies.

CLAUSE TWO. POLYGAMOUS W VES

In comon with the repeal of sl1[5] the contents of Cl ause two serves both to
restrict previously available rights and, through the restrictions it inposes on
t he operation of the right of abode and in the way support for this clause was
articul ated, has serious inplications for the future direction and scope of

i mm gration control.

This section, conprised of ten subsections, serves to prohibit,

the entry of second or subsequent wi ves in pol ygamous marri ages, who have
the right of abode in the UK, if any other wife of that nmarriage has previously
been adnmitted other than as a visitor.
(JCW Briefing Paper para 2)

Thi s change was the | east significant recomendati on of the SCORRI Report on

I mmigration fromthe Indian Subcontinent (Select Conmittee Honme affairs Session
19856. Immgration fromthe Indian Sub-Continent, 2r, PROC nie App. Sunmmary
page xxxii No 22 para 71).

The basis for the recognition or non-recognition of the validity of pol yganous
marriages in English aw can be found in s11[d] of the Matrinonial Causes ACt
1973 which provides that a marriage will be void on the grounds that,

[d] in the case of a polyganous marriage entered into outside England and
Wal es, that either party was at the time of the marriage, domciled in England
or Wales.

Therefore the ability to contract a pol yganous marriage i s dependant upon the
"domicile' of the parties to the nmarriages (See HUSSAIN v HUSSAI N 1983 FAM 26
(1982) 3 AIl ER 369 CA). In practise this means that,

If an imm grant husband is domciled in any part of the United Kingdom a
marri age which is pol yganous will not be recognised in the United Kingdom On
the other hand if the husband is domiciled abroad in a country which pernits
pol ygamous marriage his second wife will qualify for adm ssion and settlenent to
the United Kingdom under the spouses rule.

(1. MacDonal d I mmgration Law and
Practise 2nd Edition p.224)

Thus, through a form of negative pronouncenment, it is clear that, in the above
ci rcunst ances, a pol yganous wife would be able to enter the UK in the exercise
of her right of abode. This will not be so after the Inmgration Act of 1988
takes effect. S 2[2] of the act provides that,

[2] A woman to whomthis section applies shall not be entitled to enter
the United Kingdomin the exercise of the right of abode ....



This restriction on the operation of the 'right of abode' contains inherently
serious inplications. Thee are due to the fact that as the right of abode is
the right,

tolive in and cone and go into and from the United Ki ngdom wi t hout | et
or hindrance,
(I'mmgration Act 1971)

it can only be exercised by the physical act of entering the UK  The changes

i ntroduced by clause 2 creates a class of wonen who will, on the one hand, have
the right to reside in the UK but who, on the other, will be prevented from
exercising that right. Once such an encroachnment has been nade it will be al

the nore difficult to prevent further restrictions on the entry of black people,
especi al |y dependants and wonen, into the UK because of the precedent set by
clause 2 as regards the restriction of the operation of the right of abode.

The startling and revealing background to the effects and significance of this
clause is that it deals, on average, with only 25 cases a year. This already
smal |l number is likely to dimnish further as,

Pol yganous marri ages never really nunerous on the subcontinent in any
event are no | onger available for the Indian H ndu and the Sikh comunities.
(D. Pearl Immigration and Family Law p. 39)

Furthernore the British Nationality Act 1981, by repealing the clause in the
1971 Inmmigration Act that gave the right of abode to all wives of British nen,
ensured that, in conbination with the above fact, that clause 2 is focused on a,

smal | and di m ni shing class of people.
(I LPA Briefing Paper p.2)

Clause 2 therefore deals with a 'problem that cannot, with any sense of
reality, be said to exist.

Wiy then was the clause introduced? The basis for the creation of public and
parlianmentary alarmwere the outrageous clains nade by nenbers of the
Parlianmentary Home Affairs Select Conmmittee who initially clained to have been
told by senior imrigration officials that 25% of Bangl adeshi wonen seeking to
enter the UK were second or subsequent w ves. Even though the figures were
revised to the level of 25 instances a year of such cases the danage had been
done and the cl ause deened necessary.

Thr oughout the debates the very existence of polyganpbus narriages was seen as
bei ng,

contrary to the traditions of this country.
(Lords, 2nd Reading 4th March 1988 col 266)

Such culturally supremaci st arguments spilled over into overt raci smwhen
articulated by T. Renton who illustrates what he perceives to be the difference
between British citizens and those who nerely have some kind of right to enter
the UK

I f people want to have the advantage of coming to live in our civilised
society | believe they should accept our standards.
(Lords Cttee Stage 21 march '88 col 49)

The Government al so argued on the basis of this cultural dichotony that clause 2
hel ps the cause of conmmunity relations by restricting,



The danage done to racial harnmony which is potentially inflicted where
sone nmen are seen to be able to bring in nore than one wife to live with them
here. ..

(Renton Conmmons Cttee Stage col 242)

The real aimof clause 2 is then to continue the process of ending once and for
all the provisions made by the 1971 Immgration Act for the entry of dependants
of people settled in the UK This will alnmost exclusively affect famlies from
t he I ndi an subcontinent and this must be seen as a matter of deliberate policy

pl anning and not sinply as an unfortunate side effect of the |egislation.

The practical effects of clause 2 are limted in as far as they will not apply
to many situations, however the inplications of its passage onto the statute
books are significant. It creates a precedent for the restriction of the right
in abode in any case where the "inplicit assunptions' about inmmigration to the
UK identified by Lord McNair are clearly voiced and directed at a politically
expedi ent group. Finally it also raises the question as to whether it is
correct for the inmrigration law to be used in such a way as to circument the
rights given by s11[(d] of the Matrinonial Causes act 1973.

CLAUSE THREE: Rl GHT OF ABODE AND BRI TI SH CI TI ZENS BY DESCENT

Clause three of the Immgration Act 1988 deals with the issue of the proof
required to establish that a person has the right of abode in the UK As with
clause 2 the practical effects will be so limted as to render it unnecessary
but it is significant in that it again takes what were previously seen as rights
away from people. Furthernmore, it reveals many of the preval ent assunptions
abut imrigration and indicates how the systemof immgration control is
structured around these racist assunptions and not the 'problens’ with and the
potential 'l oopholes' in the immgration systemthat were identified by the
CGovernment as being the notivating force behind the changes being introduced.

The origins of clause three lie in the case of MOMOTA] BEGUM (4280 UNREPORTED)
This case turned on whether a person clainmng to be a British citizen by descent
(S2[1] British Nationality Act 1981) needed prior entry clearances or could nmake
that claimto an immgration officer and, if refused, remain in the UK to
exercise their right of appeal against that refusal under S13[1] of the 1971
Act. (The normal procedure provided for those wi thout entry cl earance woul d
nean that they would not be able to appeal until they had |left the UK and woul d
not therefore be present at the hearing, severely linmting the value of the
appeal itself). The |egal question under consideration was, is a person
claimng British citizenship by descent within S3(9), as set out in S3(9A), of
the Imm gration Act 1971 as anended by the British Nationality Act 1981, in

whi ch were prescribed all those who need 'proof of their right of abode by
certificate of entitlenent'.

The I mm grati on Appeal Tribunal held that, in law, there is no distinction to be
made or provided for between people who are British citizens and those who claim
to be British citizens arguing that,

the Immgration Act 1971 s3(9A)[a] (as anended) defining those within
s3(9) who require certificates of entitlement as proof of right of abode, nust
be taken to read, 'he is not nor clains to be a British citizen'.
(Legal Action May 1986 p.57)

Therefore those claimng to be a British citizen, after the decision, did not
require certificates of entitlenent as proof of their right of abode. This was
very inportant as it neant that those claim ng the right of abode as a British
citizen by descent could avail thenselves of paragraph 90 (Ri ghts of Appeal) of
the Immgration Rules (HC 169 1983) and exercise the right of appeal under



s13[ 1] of the 1971 Act against the decision that such a person required | eave to
enter the UK. The result of the Begum decision was then to renbve peopl e
claimng British citizenship by descent fromthe restrictions inposed by s3[9].

Fol | owi ng the decision a nunber of Bangl adeshi famlies, frustrated by the

del ays in obtaining entry clearance, came to the UK and made such clains as the
Begum case ratified. The Governnent i medi ately characterised the decision and
its ensuing results as a 'loophole" through which people could avoid control and
whi ch was therefore open to 'exploitation' and, which as a matter of policy
needed to be closed. T. Renton |linked such ideas to a nore general attack on
the principle of appeal rights arguing that,

As long as there is an unfettered right of appeal available in this
country agai nst the decision that a passenger claimng citizenship requires
| eave to enter, there will be those who seek to exploit the | oophole.
(Commons Cttee Stage col 325)

Not only is it factually incorrect to argue that there exists an 'unfettered
ri ght of appeal for anyone seeking redress agai nst the decision of an
immgration officer but the way in which the Government has constructed these
argunents illustrates their conception of the Inmm gration Appeals Systemas a
route ideally suited for the use and abuse of those seeking to enter the UK
illegally, and not as a systemthat provides only the barest mininum of
protection for the mgjority of travellers agai nst whom an incorrect decision
coul d be made.

The effect of clause three is therefore to overturn the Begum deci sion. From
the date at which the act comes into force people clainmng citizenship by
descent will have to have a certificate of entitlement w thout which the appea
agai nst refusal of |leave to enter cannot take place while that person is in the
UK.

The introduction of this clause is quite sinply unnecessary due to the

i mposition of visa requirenents on citizens of Bangl adesh, India and Pakistan in
Cct ober 1986 and the introduction in 1987 of the Inmmgration (Carriers
Liability) Act, the conbined results of which have been that,

very few people w thout documents showing clearly that they have a visa,
or that they are British, have even been able to get on an aeroplane to come to
the UK
(JCW Briefing para 3.3)
As there is no practical function for this clause to performthe notives behind
its introduction should be seen in the context of the policy of placing
i ncreasi ng enphasis on imrmigration controls in the country of departure as
opposed to control at the port of entry. dause 3 confornms to this policy
obj ective by the way i n which,

It shifts a sizeable nunmber of decisions regarding entitlenents away from
the immgration officer at the port to Entry C earance O ficers abroad.
(Julian Fountain ILPA Internal Discussion Paper)

The result of a shift such as this is that the nunber of refusals of entry
clearance will go up as will the delays and queues that have come to
characterise the overseas entry cl earance system and that serve as an unofficial
but sanctioned nethod of restricting the number of black people who are able to
cone to the UK. Although the practical effects of the clause will be m ninal
what it does do is to, once again, encroach upon the already limted rights
avail abl e to those seeking to enter the UK This is achieved whilst ignoring
the real problenms that exist in countries such as Bangl adesh as regards the

adm nistrative disaster that is the entry clearance system (For exanples of
the way in which the systemis operated in practise see 'But My Cows aren't



Comi ng to Engl and' The Manchester Law CEntre 1986, and Divided Fanilies by R
Sondhi . See bi bliography).

The inplication of the clause and of the attitude of the Governnent to it are

t hat whenever a court decision goes agai nst the Governnents policy, then, to
borrow a phrase from T. Renton, such bl atant exanples of 'judicial activisn
will sinmply be overturned by |egislation. Moreover, in their rejection of
amendnment s seeking an exenption fromclause 3 on the grounds of the existence of
a causal link between adm nistrative del ays and cases such as that of Monotaj
Begum t he Government clearly shows that immgration policies are, in their view,
enacted to keep people out and not to ensure firmor fair procedures and
safeguards. This is clearly shown by T. Renton's horror at the prospect of an
amendnment that would facilitate the above exenption and in the way in which it
was rejected on the grounds that,

Amendnent no 14 seeks to resolve the natter in favour of the applicant.
That woul d be unaccept abl e.
(Commons Cttee stage col 310)

Fromthe point of view of the Governnent and its supporters an unacceptable
result is one by which either a refugee or a black person are able to enter the
UK.

The overall effect of the passage of this clause will be to enphasise the
executive's control of not only inmgration policy but of its adm nistration and
to further restrict the operation of the available judicial safeguards by

i ncreasing the extent of controls that operate before soneone reaches this
country. Wthout a doubt such devel opnents will, if they remain unchallenged,
have serious consequences as regards the construction of an increasingly
politically repressive, restrictive and raci st systemof inmgration control

CLAUSE FOUR: MEMBERS OF DI PLOVATI C M SSI ONS

Al though in itself this clause and its effects are likely to be of limted

i nportance as regards the wi der operation of imrgration policy in the UK, it
can be seen as significant to the extent that it illustrates the nature of the
assunptions on which the Bill as a whole is based.

The clause is said to be dealing wth,

an area of actual and potential abuse
(Lords 12 April 1988 col 971 Earl Ferrers)

t hat exists because of exenptions fromthe operation of inmmgration contro

of fered to menbers of diplomatic mssions and their famlials by s8 3] of the
1971 Act. Diplomatic mssions are consequently characterised by the Governnent
as being places of refuge for those seeking immgration control. Sinmultaneously
t he i npression being given that all those attached to m ssions are actually or
potentially in breech of UK inmgration |aw. These ideologically constructed
assunptions are thus given a factual status to which an appropriate Governnental
response i s needed.

On the basis of this perception of a potential and actual abuse of the

provi sions of s9[3], the existence of which is supported by little or no

evi dence, the Governnent is able to introduce restrictions on the rights of
those fornmng part of diplomatic m ssions but who fall outside the |ega
definition of a 'diplomatic agent' (Diplomatic Privileges Act 1964). The
changes are then a product of the assunptions and not the actual circunstances.
This method of constructing situations and 'l oopholes' that nust be renedi ed and



closed is preval ent throughout this Bill and will be discussed nore fully in the
section on racismand the construction and passage of the act.

CLAUSE FI VE: RESTRI CTED RI GAT OF APPEAL AGAI NST DEPORTATI ON I N CASES OF
BREACH OF LI M TED LEAVE

We have seen how the 1988 Inmmigration Act, through linmting the right of famly
unity by discrimnating agai nst pol ygamous marriages, that under certain
circunstances will be recognised by nmatrinonial |law, and by beginning to
restrict appeal rights for those claimng British Ctizenship by Descent, is
erodi ng many of the safeguards offered by the 1971 Inmmigration Act. C ause 4
represents an even nore significant challenge to the basic principles |aid down
in the report of the Wlson Cormmittee on the basis of which the inmgration
appeal s systemwas created in the Immgration (Appeals) Act 1969. C ause 4 wll
severely limt the availability and scope of appeals for all those in the UK

wi thout British citizenship, with only limted |eave to renain and al so for

t hose seeki ng asylum or refugee status.

Clause 4 restricts the right of appeal against a deportation order nade under
either s3[5][a] or [c] of th 1971 Act. That is, a deportation order nade for a
breach of |imted | eave or against an individual as a famly nmenber of a person
who has been deported, this only applies to 'non-patrial' wonen and chil dren
under the age of 18. (See para 160 of HC 169). An appeal against a s3[5] [a]
or [c] order lies under s15[ 1] which states,

s15[ 1] Subject to the provisions of this part of the Act a person nay
appeal to an adjudicator against- [a} A decision of the secretary of State to
make a deportation order against himby virtue of s3[5].

This section in turn attracts the operation of the Immgration Rules (HC 169)
part xii on deportation. The relevant sections as regards s3[5] [a] or [c]
orders are; para 154 which sets out that,

In considering whether deportation is the right course on the nerits, the
public interest will be bal anced agai nst any conpassi onate circunstances of the
case;

Para 158 on deportation for breach of conditions or unauthorised stay which
state that although,

Deportation will normally be the proper course where the person has fail ed
to conmply with or has contravened a condition or has remai ned w t hout
aut horisation. Full account is to be taken of all the relevant circunstances
known to the Secretary of State including those |listed n paragraph 156;

Par agraph 156 i ncludes the consideration of,
Conpassi onat e ci rcumst ances.

When cl ause 4 becomes law it will exclude all these factors fromthe

consi deration of the appellate body if, under s[5][2], the person agai nst whom
the order was nade has been in the UK for less than 7 years. (At the Conmons
conmittee stage an anendnment was passed to exenpt holidays abroad from being
counted as curtailing the 7 year period). The appellate authority can therefore
only consi der whet her

on the facts of his case there is in |law no power to make the deportation
order for the reasons stated in the notice of the decision
(1988 Act s5[1]



The Governnment anmendment to s5[2] exenpting holidays abroad from consideration
as regards the 7 year rule was also said to allow an asyl um seeker a very
limted appeal based on the nerits of the asylumapplication itself. However
the position as regards this claimhas yet to be clarified and the fact that a
s5[2] also grants the Secretary of State the power to decide the classes of
peopl e who can or cannot have access to a full appeal would suggest that the
position of asylum seekers will remain unconfirned and thus very nmuch at the
mercy of the discretion of the Secretary of State. This is a far from

sati sfactory arrangenent.

The consequences of the introduction of this clause for those in the positions
outlined above are stark. As the UKIAS argue,

By virtue of clause 4, once it has been accepted that an appellant is an
overstayer and has been here | ess than seven years, the appellate authority wll
have to dism ss the appeal
(UKI AS Briefing Paper for MPs p.4)

Thus, in practical terns, the consequences for a |arge nunmber of people will be
devastating. All overstayers, whatever their reason for failing to conply with
the restrictions of their limted leave will face the daunting prospect of being
deported without a full hearing of the circunstances that led to the immgration
of f ence.

The i nmportance of these restrictions does, however, not only lie in the way in
which it inposes limtations on the availability and scope of inmgration
appeal s. Equal significance should also be attributed to the way in which this
cl ause, by chall enging principles and practises established by the 1969 Act,
paves the way for perhaps even nore radical changes in the not so distant
future.

Thr oughout the debates on the Bill the Governnent clearly regarded the existence
of the system of immgration appeals as being antithetical to the snpoth running
of immigration control in general. It is therefore unlikely that the reforns

i ntroduced by clause 4 will be the last challenge to the system established on
the basis of the recomendati on of the WIlson Conmittee (1967 Cmd 3387) that,

G ven our recomendation in favour of an appeal against exclusions, the
case for an appeal against deportation, which involves a much greater
interference with a persons liberty, is correspondingly stronger.

(WIlson Rept. p.30 para 93)

The restrictions to be inplemented on the hearing of conpassionate circunstances
at deportation appeals for those who have been in the UK for |less than the
arbitrary period of 7 years, neans that many people will be denied the
opportunity to present their full circunstances to an appellate authority. They
will therefore be liable to automatic deportation once it has been established
that they have overstayed, for whatever reason, and that they do not satisfy the
7 year requirenment. For these people the appeal will becone, to all intents and
pur poses, neaningless. To deny a full hearing of the relevant facts and
circunstances in an appeal is a gross infringenent of the principles laid down
in the Wlson Committee Report and should be seen as marking the beginning of a
period that will be characterised by further concerted attacks on the rights of
bl ack people who wish to settle in the UK and not as an end in itself.

The mechani smthe Government have utilised to threaten the continued existence
of the appeals systemis to erroneously portray the availability and generosity
of the systemas it stands in order to characterise the restrictions the Bil

i mposes as being legitinmate and desirable. Such argunments are underlain by the
very assunptions identified by Lord McNair and are best illustrated by the
attitude of the Governnent towards asylum seekers and refugees.



The Governnents' standard conception of the immgration appeals systemis that
it hanpers the effective operation of control. T. Renton encapsul ates their
fundament al objections to the existence of the appeals system by arguing that,

one of the problens about Britains treatnment of immgration cases is that
t he superstructure of appeal upon appeal - the nunber of safeguards that we have
gi ven those who come here - to which we have added a Menmber of Parlianents
representation, nmeans that we arrive at a thicket within which the inmgrant is
wel | protected. He goes fromone appeal to the next while the years drag on, at
the end, after eight or nine years, it is alnpbst inevitable that he will be
given leave to remain in Britain
(Commons Reprt + 3r col 868 p.449)

Thr ough the use of such argunments the two-tier appeals systemis characterised
as being a formof statutory | oophole open to the abuse of those seeking,
illegally, to enter the UK

The consequence of the Government utilising these types of images is that they
are thereby able to claiman automatic justification for the restrictive changes
clause 4 inplenents. The Conservative MP M Hanl ey argued that,

| cannot believe that clause 4 will do other than bring about the
determ nati on of a case much nore quickly and fairly than at present.
(Commons 2r col 80 p.415)

T. Renton al so sought to justify the considerable restriction placed on the
scope of the avail able appeal rights by arguing that,

In many of the cases affected by clause 4, the appellant will already have
had an opportunity to argue the conpassionate circunstances of his case before
an adj udi cator when exercising his right of appeal against a refusal of
extension to stay.

(Commons 2r col 858 p.441. dause 4 is now C ause 5)

Thus, as arguments relating to the consideration of conpassi onate circunstances
have, according to T. Renton, previously been considered, it is not unreasonable
to avoid the duplication of those same argunents in a deportation appeal. This
is a false argunent and totally and deliberately m sl eadi ng.

The right of appeal against a refusal to vary |leave to remain |ies under sl14[1]
of the 1971 Act and paragraphs 95 and 97 of HC 169 that set out the genera
nature of that right of appeal and the general considerations relevant to such
an appeal. Wthin these sections there is no express nention of a duty to
consi der the conpassionate circunstances of the case in question, nerely that,

In deciding these matters account is to be taken of all the rel evant
facts.
(HC 169 para 97)

That variation appeals are precluded fromthe full consideration of
conpassi onate circunstances is clearly expressed in s19[2] of the 1971 Act.
S19[2] confines the adjudicator to a review of,

any determ nation of a question of fact on which the decision or action
was based.

It is therefore incorrect to assert, as the Governnent have done, that the
conpassi onate circunmstances will have been taken into account in the maki ng of
the decision as the appeal is Iimted to the facts of the case and to whet her
on those facts, the immgration rules were correctly appli ed.



That the Governnent are totally opposed to the establishnment of a fornal

requi renent for a consideration of compassionate circunstances at the variation
appeal stage, and hence that their suggestions to the contrary, nade throughout
t he debates on clause 5, were a deliberate attenpt to m slead was nade
abundantly clear during the Commttee Stage of the Commbns. The action that
reveal ed the Governnents true position was the rejection of an amendnment tabl ed
by S. Randall MP designed to,



gi ve appell ate authorities powers that are outside the existing rules.
This woul d enabl e the authorities, during variation of |eave appeals, to take
conpassi onate circumstances into account.
(Commons Cttee p. 447 col 863)

The clearly expressed repugnance at such an anendnent is based in the
Governments' fundanmental opposition to any form of an appeals systemthat would
operate to facilitate the entry rather than the renoval of black people and
refugees seeking to enter the UK For the Governnent, the inmigration appeals
systemis in place to inplenent the spirit and letter of racist policies, within
a legalised franework, and not to offer an inpartial review of admnistrative
deci si ons.

By of fering such a msleading portrait of the appeals systemit becones possible
for the Governnent through, policy initiatives, to begin to renove those aspects
of the protections offered that fall outside their desired policy objectives, on
an apparently legitinate basis. The real significance of these devel opnents is
that they will profoundly restrict the future scope and operation of the appeals
systemto the lasting detrinent of the welfare of those who will be in the
unfortunate situation of having to have recourse to whatever provisions are
avai |l able. Furthernore, the Governnments' image of the nature and workings of

t he appeals systemis based not on fact but on politically notivated assunptions
as to the nature of people seeking to settle in the UK For exanple, the
Governments' anmendment to s5[2] was designed not to exenpt asylum seekers from
the effects of the introduction of the clause as was initially suggested but to,

ensure that the making of an asylumclaimw ||l bring no benefit other than
a consideration of the claimby the appellate authorities.
(Commons Cttee col 484)

Government policy is therefore noving inexorably away fromthe position
suggested in the European Convention on Hurman Ri ghts which recogni ses the
speci al position and needs of refugees and asyl um seekers. This provides a
violent contrast to the Governments' attitude in which any person cl ai m ng
asylum who was forced to | eave the country in which they had a fear of
persecution by using, for exanple, forged papers, where in nost cases there wll
have been no alternative, is characterised as being a 'bogus' applicant and who
shoul d therefore not be able to avail thenselves of the right to an i ndependent
review of the full facts of their claim

Clause 5 and the Governnents' refusal to consider the establishnment of an

i ndependent asylumtribunal serve to flatly deny the special nature of the
situations of many of those who will be naking asylumclains, a reality fully
accepted by the Wlson Conmittee report in which it was argued that,

Speci al arrangenents nmay be needed to expedi ate the hearing of appeals
where the appellant is seeking asylum
(W1l son Report p.66 para 19)

The anmendnent is based on the belief that characterises the totality of the
CGovernments' attitude to appeals. That is quite sinply that nost applicants are
liars and cheats whose desire to enter the UKis notivated only by a desire to
reap the generous harvest provided by the Department of Health and Soci al
Security. Wthin the Conservative Party this evokes a wave of heartfelt

synpat hy,

with the feelings of the citizens of this country who believe that people
can arrive here and clinb on to a raft of welfare benefits for which the
i ndi genous popul ati on has already paid out of its earnings.
(Commons 2r col 843)



Through the construction of such imges the racismof the Governnment, its
supporters, and this legislation is shrouded in a cloak woven fromthreads
relating to the 'genuine and legitimate' fears of the 'indi genous popul ation’
about abuses of the welfare state, housing shortages, hospital waiting lists and
educati on.

As regards asylum seekers this attitude is constructed by arguing that wthout
havi ng ensured that asylum seekers do not have full appeal rights,

the clause would unfairly advantage the asyl um seeker over and above the
extent justified by his circunstances. It would underm ne the purpose of the
cl ause by attracting bogus asylum applicati ons which would be | odged solely to
secure a full right of appeal
(Commons Cttee col 485/486

The crux of the Governnents' argument is then, that the exi stence of a

conpr ehensi ve appeals structure |leads to an increase in the nunber of bogus or
fal se applications, and that therefore, the policy should be to restrict the
availability of appeals to ensure that only 'genuine' applications are
attracted. Consequently anmendnents introduced to attenpt to ensure that
deportati on appeal s should consider the desirability of the ideal of famly
unity, that refugees should be granted full appeal rights and that compassionate
ci rcunmst ances shoul d be heard at variation appeals were all rejected on the
grounds that they would lead to an increase in the abuse of an already much
abused system

The factual base on which such argunents were constructed is, however, totally

i naccurate. Recently there has been much pressure brought to bear on the
Government to remedy the situation that arises under the operation of the
immgration rules and | egislation through which a person who has their initia
asylum application refused will not be able to appeal until they have left the
UK and returned, in nost cases, to the country from which they were seeking
relief. The practical inplications of this policy are that an Iranian claimng
asylumin the UK and who was refused would have to return to Iran to initiate an
appeal against that refusal. The danger that such a person would be in as a
result of this policy is obvious. This practise therefore serves only to render
t he nom nal existence of the right of appeal neaningless as it is highly

unli kely that the person involved would be at liberty to take up the rights that
are purportedly available. During the debate on the report stage of the Bill T.
Rent on argued agai nst the establishnment of an automatic 'in country' right of
appeal for asylum seekers stating that,

Denmar k i ntroduced an in country appeal systemno different fromthat
pressed on us by the Opposition Menbers. Wthin a nmonth, 3,000 people applied
for asylumthere.

(commons Rept stage col 888)

He thereby inplies that if an "in country' right of appeal were established in
the UK then there would be a veritable flood of predom nantly bogus asyl um
applications. This attenpt to make a causal connection between the rights
avai |l abl e and the | evel of abuse of the systembuilt on the basis of those
rights was based on a deliberately misleading interpretation of the situation
and circunstances that existed in Denmark.

There are 2 fundanental factual errors in Renton's argument as outlined above.
The first is that the appeals systemintroduced by the Danish Aliens Act of the
8th June 1983 can in no way be said to be simlar to the nodels proposed by
organi sations such as the British Refuge Council, Amesty International, and
Charter 87. Secondly the situation in Denmark as regards the type and numnber of
applications was significantly different to that existing in the UK in that
before the 1983 Act was revised in Cctober 1987 there existed a situation



paral l el to that experienced by West Gernmany as a consequence of the so called

"Berlin Gap'. It must therefore be concluded that there is no basis in fact for
the fears the Government has attenpted to arouse over potential and actua
abuses of the inmigration appeals system |Indeed, since the 1987 revision and

the reaching of an agreenent with the East German authorities the nunmber of
applications have fallen dranatically. Despite this change it would be
dangerous to base any argunment either for or against 'in country' appeals on
nunbers. Ammesty are correct to argue that,

However inaccurate the figures quoted by M Renton, Amesty Internationa
bel i eves that the Governnment shoul d be considering the needs of asylum seekers,
not their numbers. It is our belief that the need to protect victins of state
terror should take precedence over considerations of nunbers or cost.

(Amesty International, sp British section. Asylum seekers in the UK A
Ri ght of Appeal page 3)

Thr ough such inaccurate portrayals of events and circunstances the Governnent
attenpts to legitimate the restrictions they wish to inpose on the rights

available to all potential entrants. In doing so they reveal their
preoccupation with attenpting to limt still further the nunbers of black people
and refugees who will be allowed to settle here and their fundanmental politica

opposition to the very existence of the appeals structure as it presently
st ands.

For asylum seekers the effects of clause 4 will be severe as it is only at
deportation appeals that the refusal to grant exceptional |eave to renmain
(granted where a person does not fall fully within the definition of a person
entitled to refugee status, para 34 of the immigration rules) can be chall enged
on grounds that include the rel evant compassi onate circunstances. The

i nportance of this is that exceptional |eave to remain is increasingly being
granted rather than full refugee status in many cases. In 1986 2332 applicants
were granted exceptional |leave to remain while only 459 were granted refugee
status. (UKAIS Refugee Unit. Briefing on the Inmigration Bill). The effect of
clause 4 will be to,

destroy the possibility of asylum seekers having an i ndependent review of
t he decision to refuse them exceptional |eave to remain.
(UKIAS Refugee Unit Briefing p.2)

The adverse effects of this clause for asylum seekers will be enphasi sed by the
House of Lords decision in the case of SIVAKUMARAN (16 Dec 1987 Ti nes,

I ndependent, Guardi an 17 Dec) which re-established the objective version of the
"well founded fear' requirement, for others by the restrictions on the

avail ability and scope of judicial review inposed by the case of SWATTI (1986 1
Al ER 717, 1986 Imm AR 88, 1986 1 WR 477, 130 SOL JO 186 CA) and by the Appeal
Courts decision in the case of VIRAJ MENDI S that the Honme Secretary is entitled
to take into account a letter fromthe Sri Lankan Governnent saying that he was
free to return to the country w thout having to fear persecution and that the
wei ght to be attached to such a letter is to be deternined by the Hone Secretary
(CA June 17 1988 R v Hone Secretary ex parte Mendis Guardian June 18th 1988).
Al'l the evidence would seemto indicate that the British Government is

devel opi ng a refugee policy that expressly fails to take into account the
special nature of the claimand that as a consequence of this equates their
position to that of others seeking entry. |In terns of the Governnents' policy
ains this ensures that the racisminherent in the legislation will have a direct
i npact on a group of people who to some extent woul d otherw se have been, to
sone extent, protected.

For all people facing deportation and having been in the UK for less than 7
years the introduction of clause 5 renobves the possibility of the airing of
conpassi onate circunstances in the hearing of their cases. This has been



achi eved through the Governments' mani pul ati on of assunptions and stereotypes
and its construction on this fictional basis of an immigration policy that does
not see the inclusion of a meaningful appeals system as bei ng necessary or
desirabl e.

The inplication of clause 5 is that the Wlson Conmittee's report is no |onger
seen as being a valid base on which to operate an appeals structure. This

cl ause and any future challenges to the 1969 Act should be contrasted vividly

with the practise of the Immgration Appeal Tribunal to use the Court of appea
with itself as an appellant. The WIson Report stated that,

it is not our function to consider the desirability or otherw se of
controlling immgration
(1967 Cmd 3387 para 59)

This trend of the Tribunal would seemto fundamentally contradi ct such
principl es as,

By going in appeal, the Tribunal may, with some justification, be seen as
having a particular or special interest in getting a certain law or rule
interpreted in a certain way. As an appellate body with judicial or



quasi -judi cial functions, the Inmgration Appeals Tribunal nust be independent
and inpartial.
(UKI AS Annual Rept 1986-87 page 19)

The significance of clause 5 in this context is that these principles are
clearly under threat.

The unfortunate inplications of this clause are that it is not only the

i ndependence and inpartiality of the appeals structures that are under threat
but their continued existence and effective operation. As with other clauses of
this Act the effects will be experienced nost sharply by black famlies on whom
the pressure due to delays and unreasonable refusals is to overstay rather than
to continue to face separation. This clause fails to deal with any of the rea
probl ems that exist within the appeals system for exanple the refusal of al npbst
all adjudicators to nake recommendations to the Home Office after an appeal has
been refused in circunstances when deportation would not be the appropriate
course to foll ow even where the adjudi cator has the power to nmake such a
recomendat i on.

CLAUSE SI X: OVERSTAYI NG A CONTI NU NG OFFENCE

By reversing the court decisions made in the cases of FURDE v SINGH and GRANT v
BORG and thereby establishing that overstaying is a continuing crimnal offence,
clause 6 not only renbves the protections previously offered by those decisions
but significantly enphasises the role of the police and the crimnal process in
the overseeing of internal immgration controls. Through this reinforcenent of
the crimnal nature of the offence of overstaying the clause will also serve to
enphasi se the restrictions that exist on the types of cases that can be heard by
the Imm gration Appeal Tribunal. This is so due to the fact that under both the
1969 Act and the 1971 Act no appeal |ies against a deportation order so |long as
that order was nmamde followi ng the recommendation of a criminal court in which

t he individual involved was being prosecuted. The only appeal right that would
exi st in such a situation would be the general appeal against sentence and this
woul d take place not as part of the inmigration appeals system but as part of
the crimnal justice systemthereby depriving the accused of the special though
l[imted protections offered by the immgration appeals system Clause 6 is then
an indication of the fact that immgration policy follows a political dynanic
and that at the present time that dynamic is noving in an increasingly
restrictive direction.

Per haps the nmpost inportant consequence of this clause is the way in which it
operates to circunvent the inmgration appeals procedure. As the 1971 Act
stands those who have overstayed for a period | onger than 3 years cannot be
prosecuted (s23 [3]), to this protection the decisions in GURDEV v SINGH in the
Court of Appeal that overstaying was an offence that could only take place on
one day (Singh [Gurdev] v The Queen WLR 23rd Nov 1973 QBD) and GRANT v BORG i n
t he House of Lords which added the proviso that the actual act of overstaying
could only take place on the day after the linmted | eave expired and only then
if the person involved was aware that they were thereby overstaying (Grant v
Borg 1982 HOL WLR 7th May 1982). S6[1] of the 1988 Bill provides that,

[1a] A person commits an offence under subsection [1] [b][i] above on the
day when he first knows that the tine |limted by his | eave has expired and
continues to conmit it throughout any period during which he is in the United
Ki ngdom t hereafter.

The offence is therefore open ended and neans that even those who escape the
restrictions on appeal rights inposed by clause 5 by having been in the UK for
nore than 7 years can be prosecuted and through the crimnal process denied a
full hearing of all the issues relating to their deportation.



The passage of clause 6 could well have very serious consequences for asylum
seekers who are recomrended for deportation by a court in that previous
assurances given by the CGovernnent, although not specifically w thdrawn, have
not been renewed in a statutory form The assurances in question were given by
the Governnent in 1986 to the European Conmi ssion for Hunan Rights in the case
of MURGANDARAJAH KANDI A (No 9566/82) to the effect that where an asyl um seeker
was reconmended for deportation by a court the Home Office would instigate the
deportati on proceedi ngs under s3[5][a] and not s3[6]. Such proceedi ngs woul d be
taken under circunstances in which the person had been convicted of overstaying
and recommended for deportation and where that person had submitted the asylum
application before the deportation order was signed and had the application
refused. The effect of this being that a full appeal under s15[1] woul d be

al l owed as opposed to attracting the restrictions operated by s6[5] which allows
an appeal only against the conviction itself.

Clause 6 threatens these assurances in a nunber of ways. First of all, as has
been pointed out in the analysis of clause 5, asylum seekers who have been in
the country for less than 7 years will have their appeal linmted to the

consideration of their asylumclaim Secondly, as has been pointed out, these
assurances have yet to be placed on any firnmer footing and thirdly there has
been no clarification fromthe Honme Ofice as to the nature of the 'exceptiona
circunmstances' in which a s3[5][a] procedure will not be initiated.

The conbined inplications of clauses 5 and 6 for the fornulation of coherent
appeal s and refugee policies are far fromsatisfactory. The Governnent remains
opposed to giving applicants any 'special treatnent' despite the quite obvious
speci al nature of the asylum applicants circunstances. The restrictions the
Bill inmposes could even go as far as to breach the UK's internationa

obl i gati ons under the Universal Convention of Human Rights. That the Governnent
are hostile to all refugee applications cannot be denied, the attenpted
legitimation of the governnents stance through the articul ation of notions of
"bogus' applications and an outright refusal to grant an automatic 'in country'
right of appeal to all asylum seekers are clear indications that the UK's policy
is equivalent to nothing nore than a | egal expression of a fortress nmentality.

The basic force behind this clause is that overstaying is a crimnal offence and
deserves punishnent. The manner in which these beliefs are expressed given the
i mpression that overstaying is a crimnal offence only slightly |ess repugnant
than mass nurder in fact it is only a very mnor offence, trialable on a sunmary
basis at a mamgistrates court and attracting a maxi mum penalty of 6 nonths

i mprisonment or a 500 pounds fine. It is therefore absurd that such a m nor

of fence under inmigration | aw should attract such a severe sanction as
deportation through the crimnal |aw

The justification for this inbalance has been | egitimted through the
i deol ogi cal construction of images of 'alien peoples' breaking 'our laws'. In
t he second readi ng debate in the conmons it was argued that,

Everyone who overstays is breaking the | aw and junping the queue.
(Commons 2r p. 426 col 826)

This bl anket crimnalisation of all those defined as overstayers ignores the
reality that nmany people overstay unintentionally and through no fault of their
own. Furthernore it denies the way in which the immgration law itself serves
to create overstayers, for exanple s8 of the schedule to the Act, by ending the
policy of granting indefinite |leave to remain where there was a fault in the
notice granting or refusing a leave or in the cancelling of a |leave, is likely
to increase the nunmber of people overstaying through m sunderstanding or

m st ake.



Julian Fountain of the |ILPA has argued that,

To crimnalise overstaying in this way invites the police to be nore
active in immgration matters.
(ILPA Internal Briefing Paper para 28)

The work done by Paul Gordon in his book, 'Policing Inmigration; Britains
Internal Controls', graphically illustrates the effects of allow ng the police
to become involved in immgration matters. |Indeed, it has been said that the
police do not want these additional involvenments in such sensitive areas.
However, the Governnment argue that it is overstaying that is a threat to the
est abl i shnent and mmi ntenance of 'good race relations', in this country and not
t he existence of racismin the police force, both at a practical and a policy

I evel, that manifests itself, for exanmple, in the formof harassment and in a

hi gh I evel of unwillingness to investigate cases of racist violence.
Consequentially the Governnment have responded to the criticisnms ained at cl ause
6 by characterising overstaying as a problemof 'law and order'. |n contrast to

t he evidence presented by Gordon, to the experiences of nmany bl ack people in the
UK and even to the growi ng awareness within the police force that an
increasingly active role in the inplenmentation of internal inmgration controls
can only serve to increase tension, the Governnent nmaintain that as overstaying
is a crimnal offence the police nmust continue to be involved and, if in their
view it is necessary, to have that role increased then there will be no probl ens
as,

The police appreciate that the enforcenent of the inmgration laws is a
delicate task which nust be approached with tact. The cause of good community
relations will not, ... be helped if imrigration offences are allowed to go
undet ected or unpuni shed. No police operation to check on overstayers or others
in breach of our |aw takes place wi thout good cause.

(Commons Ctte col 655)

For the Government it is then a matter of deliberate policy planning that the
police play an increasingly high profile role in the operation and

i mpl enentation of the internal aspects of the UK immgration control system
This is of great significance as regards the future devel opnent of inmmgration
policy in the UK The tightening of internal immgration controls, through the
i nvol venent of the police force in this Act and through the increasing powers of
the DHSS as regards their ability to check on claimnts inmmgration status
provided for in the 1988 Social Security Act, can only serve to increase the

al ready significant tensions that exist between the British state and the bl ack
conmunities. The past history of the involvenent of the police in using tactics
such as trawling and the arbitrary checking of passports 'onspec' and the
increasingly formalised equation of immgration and nationality status with
Soci al security status suggest that the future will see the devel opnent of an
increasingly restrictive and fundanentally raci st systemof internal immgration
checks and controls. Al the evidence points inexorably to the conclusion that
as far as the Governnent is concerned, having ended primary imrigration and
through this Act severely curtailed the possibilities for the entry of famly
menbers or dependant, the focus of immgration policy is now black peopl e who
are already in the country.

It would therefore be extrenely naive for those opposed to the Governnents
policies to be conplacent and argue that forced repatriation could not yet
become a political reality. To argue in this manner ignores the dynamc to
whi ch policies are formul ated, devel oped and inplenented. |In the context of
this Act it must therefore be stressed how, in eroding certain aspects of the
1971 Act, the dynanmic has noved on with the parameters of future policy

devel opnents being set largely by the political agenda laid out during the
passage of this Act.



CLAUSE SEVEN: PERSONS EXERCI SI NG COMMUNI TY RI GHTS AND NATI ONALS OF MEMBER
STATES

Clause 7 provides that,

7[ 1] A person shall not under the principle Act require |leave to enter or
remain in the United Kingdomin any case in which he is entitled to do so by
virtue of an enforceable community right or of any provision nmade under section
2[ 2] of the European Communities act 1972.

The CGovernnent have stated that this clause, which means that EEC citizens wl |
not be required to obtain leave to enter the UK froman inmgration officer, is
necessary to conformto Conmunity |aw and the Treaty of Rome. At this |evel and
in the context of the desirability of European unity there can be little
criticismor argunent over this clause. The Labour Party, in its genera
opposition to the Bill, adopted a position simlar to this as regards the
effects of this clause arguing that,

It is not controversial and is broadly acceptable to the opposition.
(Commons Cttee Stage col 668)

Such positions, however, fail to appreciate the fundamental inportance of these
changes counterpointing, as they do, the differential treatnent of black people
and EEC citizens, especially in the Iight of the effects of the repeal of sl1[5].
Moreover, by failing to pose the questions that should consequentially be raised
as to the probable nature and devel opnent of European inmgration policy after
1992, the opposition has nmoulded itself feet of clay by remaining within a
solidly static frame of analysis. The consequence of the self inposition of
such a restriction is that, in all |ikelihood, opposition to the probable racism
of any such European immgration policy will fail. A dynam c understandi ng of
racismand imrigration policy is vital if the m stakes of the past 26 years are
not to be further conpounded.

Clause 7 contrasts violently with clause 1 in that it gives very significant
rights to a very significant nunber of people, (over 200 nmillion EEC citizens),
while clause 1 conpletely erases a significant package of rights and protections
froma nunerically very insignificant group of people. dCearly then, when T.
Renton in the Lords argued that,

The truth is that we are a very heavily popul ated country and to the
extent that we beconme nore popul ated our problens of unenpl oynent, housing, and
education becone nore acute.

(Lords 4th March col 383)

He is only thinking of the potential inpact of black migration as being in any
way problematical, and not the |large nunbers of EEC citizens who will be able to
cone to this country alnpbst without restriction. The nunmbers and resources gane
is therefore very selective in its relevance and application. 1In short, the
benefits that clause 7 bestows on EEC citizens are the products of raci smand
raci st immgration policies and not of any tendency towards creating an
expansi ve rather than a restrictive systemof control.

Thi s extension of rights does not however nmean that British citizens will have
the right to be joined by their foreign spouses and famlies as EEC citizens
will have. (See Part VI paras 66-72 of the 1985 Inmigration Rules). Practice
and policy throughout the European Comunities is that the Inmgration |aw of a
menber state will apply to a national of that country as a citizen of that
country and not as an EEC citizen. This does not apply if, for exanple, a
British citizen is resident in another nember state as in such circunstances the
full range of rights accruing to an EEC citizen would then apply to the British



citizen. The benefits of being an EEC citizen do not therefore nmaterialise
until that person has left the country of which they are a citizen. The
absurdity of such arrangenents is best illustrated as an exanple of the kind of
situation that can and does arise fromthe operation of the practices outlined
above.

The probl ens encountered by a British citizen in attenpting to bring to this
country a spouse who is not British are manifold. In some cases the probl ens
erected by the immgration laws are insurnountable and in such circunstances
British citizens have been forced to sell their house and give up everything
that they have in the UK in order to nove to an EEC country to live, and where
they will be able to take advantage of the rights to family unity accorded to
EEC citizens. Once the spouse has joined themthe couple will have to wait
until the non EEC spouse has been able to qualify for the citizenship of that
country before being able to return to the UK wi thout hindrance. These
situations will not be renedied by the passage of clause 7 of this Bill

The expansion of rights to EEC citizens provided for by this clause serves only
to highlight the inequalities of treatnment inherent within the UK imm gration

| aw and strikingly enphasi sed by the repeal of s1[5] of the 1971 Act provided
for by clause 1 of this Bill. Indeed attenpts to reconcile the position of
British and EEC citizens as regards the right to be joined in the UK by a spouse
and family were rejected on the grounds that,

to try and equate our obligations under the Treaty of Rone with our
i mm gration control over people coning to our country fromall over the world is
trying to equate two things which are totally different.
(Earl Ferrers Lords 12 April col 1022_

The concl usion that nmust be drawn from such argunents is that the Governnent

di vides the world and characterises those seeking to settle in the UK al ong
bipartite lines. First of all there are the predom nantly white Europeans and
conmonweal th citizens who are relatively wealthy, who are therefore 'prosperous
and responsi ble' and who will therefore, on the basis of their wealth and
colour, be eligible for settlenent in the UK The second group contains al

t hose who, because they are black and relatively poor, are, and as a nmatter of
public policy should be, precluded fromentering this country.

Cl ause 7 enphasises the very strong racist elenent in inmmgration policy and
practise in the UK The proposals for the introduction of a European computer
read passport and the formal ending of barriers between the nenber state in 1992
nust stand as warnings to those opposed to the racismof the current immgration
control systemto be vigilant as to the future and to understand the dynamc
upon which both policy and racismoperate in this field. |If the warnings
clearly indicated within this |egislation are not heeded then, what is at the
nonent, the potential for the devel opment of a unified racist European
immgration policy will swiftly becone reality.

CLAUSE EI GHT: EXAM NATI ON OF PASSENGERS PRI OR TO ARRI VAL

This clause was introduced at the report stage of the Bill's passage through the
Conmons thereby avoiding a full discussion of its possible effects during the
Conmittee stage. T. Renton argued that,

The intention of the new clause is to renobve any | egal inpedinent to the
operation of pre-clearance arrangenents.
(Rept stage Commons p. 439 col 847)

Pre-cl earance has beconme an increasingly inportant tenant of inmmgration contro
policy in the years since the instigation of an entry clearance system forned



part of the Wlson Conmittee's Report in 1967. This entry clearance system has
been substantially augnmented in recent years through the strict introduction of
visa controls on those fromthe |Indian sub-continent and Africa as well as the
Immigration (Carriers Liability) Act of 1987. That this clause has been
introduced is a clear indication that the Governnents policy is to continue to
shift the focus of control on entry away fromthe point of entry into the UK and
towards the point of departure of the people involved.

Al t hough this clause nerely provides for pre-clearance facilities to be
requested and paid for by airline conpanies there are nmany fundanenta

obj ections that should be voiced as regards such noves, the effects of which are
likely to lead to increasing difficulties for those seeking to enter the UK, for
exanpl e, fromwhat have been characterised by the imrigration authorities as
'pressure to emgrate countries'.

It would be a great mistake to view pre-clearance as sinply a mechani sm by which
the smooth running of an airlines boarding and | andi ng procedures can be
facilitated. To a certain extent this may well be so on runs such as those

bet ween New York and London but not on the majority of flights to and from other
destinations around the world. Since the passage of the Imigration (Carriers
Liability) Act 1987 it has becone increasingly inportant for airlines to be able
to control and check those attenpting to board a flight to the UK and so be able
to avoid the financial penalties that the Act provided for in the case of a
passenger arriving in the UK, by air, without the correct docunentation or
clearance. In this light it is clear that in nany situations an airline's
request for pre-clearance will not be born out of an altruistic desire to
provide a better service for passengers but rather out of financial expediency.
It nust be recogni sed that there can be a dual purpose to the operation of pre-
cl earance, on the New York flights it may well be intended to offer customers a
better service but for those flying from Khaka or Karachi it would be desi gned
and i npl enented to further augnent the restrictive operation of immgration
control

T. Renton cannot therefore speak of pre-clearance existing as a single unitary
and non-di scrimnatory procedure by arguing that,

such pre-clearance, if requested by the airlines could be carried out as
wel | as Del hi, Dhaka and |sl anabad, as it has been at Kennedy Airport.
(Commons Rept 16 Feb col 848)

Because there are, in the light of the twin paradines of prosperity and
responsibility, two distinct spheres of operation for any system of pre-
clearance that will be introduced.

There seens little to suggest that the procedures outlined in clause 8 will
serve nay purpose other than to add to the m sery already caused by way in which
the entry cl earance system functions at the present time in countries such as

I ndi a, Bangl adesh and Paki stan. These procedures thenselves are failing to work
in the way envi saged by the Wlson Comrmittee, rather they have been utilised,

as a tap to regulate the entry of people who are actually entitled to cone
here.
(I'nterview transcript, M Drabu of the UKIAS)

Pre-clearance in this context is clearly a back door method of restricting the
noverments of people who may well have a denonstrable right to enter the UK It
is also very clear that this restrictive operation of pre-clearance will be
specifically targeted agai nst black people as it has been shown how in the
"nunbers gane', adopted by the Government in order to legitimte the nature and
formof their inmmgration policy, it is only the nunber of black people who
enter the UK that is characterised as being probl emati cal



The effect of the inplenentation of this clause will be the creation of a 3 tier
hi erarchical immgration systemin which the base will be represented by those
visa regul ated systens in operation in nost African and Asian countries which
after the final passage of this Bill, will be augnented by the restrictive and
raci st systemof pre-clearance that this clause provides for. The mddle |eve
of the systemwi |l be conposed of the non visa regines that exist for the white
citizens of the remminder of the non comruni st world while at the peak will be
an expansi ve pre-cl earance systemreserved for the super-privileged citizens of
countries such as the United States of America. A headline in the Guardian
newspaper neatly suns up the true nature of the systemthat the introduction of
this clause helps to create by stating that,

Renton clears way for paid queue junping.
(GQuardi an Wd Feb 17 1988 p. 6)

Wil e the Governnent continues to manipulate the construction of inages of black
peopl e 'junping the queue' and uses these constructs to provide the inmpetus for
placing further restrictions on the ability of black people to satisfy
increasingly stringent entry requirenents, the introduction of this clause,

wi thout a full and proper debate, indicates that it is not with the existence of
'queue junping' per see that they are concerned but rather with the kind of
peopl e who should be entitled to indulge in the legally sanctioned avoi dance of
admi ni strative del ays.

Pre-clearance is then only of advantage to the wealthy and is thoroughly
undesirable fromthe point of view of the vast majority of black people seeking
to enter the UK It is, however, desirable fromthe point of view of the
Government as it will mean that,

t he problens are happening a | ong way away and therefore are getting | ess
attention fromthe public in general and the nedia.
(I'nterview Sue Shutter JCW)

As wel |l as augnmenting the panoply of back door immigration controls an

i mm gration policy structured around pre-cl earance seens, as do clauses 5 and 6,
to circumvent the established appeals procedures. During interviews
representatives of the JCW al so argued that an increased focus on control at
the point of departure will lead to an increae in the rate of refusals of entry
cl earance and a corresponding dimnution in the renedies available to the

i ndi vidual s refused, enphasising that pre-clearance is essentially restrictive
as opposed to felicitous in nature.

A further serious inplication of clause 8 relates to the way in which the power
to refuse entry clearance is to be handl ed and by whom Sue Conlan of the JCW
argued that by granting an inmgration officer the indirect power to ensure,
that in effect, entry clearance could be withheld by granting such an officer
the ability to give an inmmgration stanp which would be deenmed to constitute

| eave to enter the UK, even thought he officer does not actually have the power
to refuse cl earance, sets a dangerous precedent. By giving the immgration

of ficers the power to recommend to an airline that a certain person cannot be
assured of entry into the UK and that it would therefore be prudent not to all ow
that person to board the plane, if a fine under the provisions of the
Immigration (Carriers Liability) Act is to be avoided, the Government is once
again circumventing the checks and controls that should serve to protect the
interests of those attenpting to enter the UK As Sue Conlan argues, the result
of this will be that,

You will therefore have a decision that is not even made by an inmgration
officer but that is nade by an airline and is open to challenge by nobody.
(I'nterview Sue Conlan JCW)



Clause 8 is thoroughly dishonest, under the guise of making things easier for
airlines and their passengers, the Governnent has agai n encroached considerably
on the rights of individuals to a fair consideration of their application to
cone to the UK. A policy based on such a nodel of pre-clearance is a purely
restrictive policy and that this policy is fundanentally racist is clear from

t he ground, defined by the inposition of visa regines, on which it is built.
Furthernore, the clause fails to address the real problenms that exist within the
entry clearance systemas set up followi ng the recomendati ons of the Wl son
Conmittee. They are, the underfunding, the bureaucracy and the well docunented
racismof the entry clearance officers and their practices. It is these areas
and i ssue that need urgent consideration and attention fromthe Governnent and
not the supposed 'problem of the Iength of the queues at Heat hrow

CLAUSE NI NE: CHARGES
Cl ause 9 states that,

The Secretary of State may with the consent of the Treasury make
regul ations prescribing fees to be paid, at such tinmes as may be prescribed, in
connection with any application for indefinite |eave to remain in the United
Ki ngdom or the grant of such | eave; and no such |eave shall be granted unless
any fee payable in connection with the grant of that |eave has been paid.

When the Conservative goal of 'building one Nation of free, prosperous and
responsi ble famlies and people' is considered in the context of charging a fee
of approximately «50 for the granting of indefinite leave to remain it becones
quite clear that, for the Government, the ability to pay for the exercise of a
I egal right is of considerably greater inportance than the exercise and

exi stence of that right itself. This provision is therefore thoroughly
conpatible with the noves the bill makes towards inplenenting an increasingly
nmeans tested inmm gration system

Douglas Hurd justified the charges in the foll owi ng nanner,

we already charge for visas, entry clearance and citizenship. It is also
right that we should be able to charge for the grant of settlenent, on the usua
basi s of recovering the costs of considering the application for settlenent.
(Commons 2r p. 410 col 793)

What the Government are unable to do is to justify the charges when, as Hurd
stated, charges will have been nmade at the other stages of entry procedure and
especially when it is accepted that settlenment, subject to qualification, is a
statutory right under the 1971 Imm gration Act.

The effects of the introduction of charges such as this are significant both in
terms of the practical effects that they will have on fanilies seeking entry to
the UK and in terns of the future policy inplications of such moves. The JCW
believe that the effects of clause 9 will represent,



a significant barrier to poorer, especially large famlies seeking reunion
in Britain.
(JCW Briefing Paper)

In the context of the Bill as a whole this nust be seen as the prinme objective
of this as well as the other clauses. It is a nonsense for the Government to
attenpt to argue as they have done that the Bill is intended to ensure both,

better customer service and tighter inmgration control
(Commons 2r col 790)

in a context of overt racismand restriction that defines such objectives as
bei ng mutual |y exclusive. The question to be asked is that posed by M Drabu of
t he UKI AS,

If there are charges is the Governnent prepared to provide a service which
is efficient and which is consistent with the anbunt of noney they are asking
peopl e to pay?

(Drabu Interview Transcript)

The answer, from a general consideration of this Bill, is that the Government is
not prepared to offer such a service. The legislation does nothing to inprove
procedures or to reduce the length of the queues of people waiting for entry

cl earance in the Indian sub-continent. It does nothing to ensure the enpl oynent
of nmore numerous and better trained immgration officials and is therefore only
of benefit to those who are white and relatively wealthy. This is a deliberate
nove which when set in the context of the Government's policy objectives can be
seen to be acting to facilitate the professed ai mof encouraging only

' prosperous and responsible' people to settle in the UK In short noves towards
t he extension of charges for al nost the whole range of inmgration services
shoul d be seen as nothing nore than the creation of further methods by which

bl ack people can be prevented either fromentering or remaining in the UK That
t hese negative effects will primarily have rel evance for black consumers of the
imm gration service is beyond all doubt and is clearly shown by the contrasting
treatnment being offered to rich white passengers under the provisions of clause
8.

There was an initial fear that the operation of this clause would nean that
those on a linmted | eave who were unable to afford to pay the ®50 fee would

t hereby become overstayers and therefore |iable to having deportation
proceedings initiated against them This fear was resolved in the Lords but in
such a way that shows the fallacy of clains that the Bill affects 'people
regardl ess of origin'. The clarification offered in the Lords was that if an
applicant was unable to nmeet the costs of settlenent then rather than initiating
deportati on proceedings or a prosecution of that person as an overstayer, the
limted | eave would sinmply be extended, theoretically until such a tinmes as the
fee could be met. This is however a far fromperfect solution to a probl emthat
will only exist because of the introduction of the charge provided for by this
cl ause as anomml ous and discrimnatory situations will continue to arise.

For exanple, if a person cane to the UK as a visitor and during the stay narried
a British citizen that persons immgration status would have changed but, if
after the appropriate time required to qualify for settlement, that person could
not afford the «50 fee then they would retain the original visitors status and
so attract the restrictions on enploynent and access to benefits that foll ow
fromsuch a status. The result being that such a person would continue to have
significant problens in raising enough noney to gain the recognition of a status
to which they are undoubtedly entitled. |In such situations therefore,

Extending limted | eave is actually going to be very neani ngl ess.
(I'nterview Sue Conlan JCW)



The Governnent's ideol ogi cal equation of financial status with responsibility
and therefore entitlement to settle in the UK is given clear expression in
clause 9. There can be no doubt that the basis of such devel opments is racism
G ven the grotesque inequalities in the distribution of wealth throughout the
worl d and within individual nations is it obvious that black people will suffer
di sproportionately fromthe inposition of the financial prerequisites this Bil
enshrines as determ nants of immigration status and entry entitlenment. There
can therefore by no doubt that the real aimof the introduction of charges for
the grant of indefinite leave to renmain is to preclude many bl ack people from
being able to settle on a permanent basis in the UK

SCHEDULES: m nor anendnents

Al t hough grouped under the heading of 'm nor anendnents' the changes introduced
under this section of the Bill are of great inportance. Taken together they
represent an increase in the arbitrary powers of inmigration officers and a
correspondi ng reduction in the rights of those who are seeking to enter the UK
A brief sumary of the npbst inportant sections foll ows.

Limtation and conditions on | eave to be applicable also to subsequent |eave
granted after absence within period of earlier |eave.

Courts had held that if an individual passport had been endorsed 'given | eave to
enter, section 3[3]b'" without any qualifying restrictions then a passenger was
to be deened to have been given indefinite | eave to enter the UK as no
conditions on the stay had been inposed. Paragraph 1 of the schedule to the Act
nmeans that fromthe date on which the Act cones into force passengers given the
3[3] b endorsenment without qualification will only be able to stay in the UK for
the length of tinme specified in the original limted | eave.

Sinm | ar changes are introduced by paragraph 8 of the schedule which relates to,
Leave in default of notice giving or refusing | eave or cancelling refusal

Par agraph 8[ 1] of the 1988 Act anends para 6[1] of schedule 2 of the act of 1971
whi ch provides that if the notice of refusal of leave to enter or of refusal of

| eave is not given to the applicant within 12 hours, (anended to 24 hours by
para 7 of the schedule to this Act), then the applicant,

Shall (if not patrial) be deened to have been given indefinite |l eave to
enter the United Ki ngdom

The anendnment neans that rather than indefinite |eave to enter the UK t he
immgration officer shall grant,

Leave to enter the United Kingdom for a period of six nmonths subject to a
condition prohibiting his taking enpl oynment.
(Para 8[ 1] schedules to the 1988 Act)

Sub-section 2 of paragraph 8 introduces an even harsher restriction on the
rights of those whose passport stanp is illegible. By anmending paragraph 6[ 3]

of schedule 2 of the 1971 Act, (This sets out how, even though a passenger has
been given a notice refusing | eave to enter the UK that notice can be cancelled
by a notice given in witing by an inmgration officer and that at the sane tine
the officer can give limted leave to enter. However, if such a notice granting
the limted |l eave is not given, and it has been the practice that illegible
stanps cone into this category of cases, then the notice cancelling the refusal,

shal |l be deemed to be a notice giving himindefinite | eave to enter.)



t he Governnent have deci ded that a person whose passport is endorsed with an
illegible stanp will, in the future, be granted only three nmonths | eave to
remai n.

The JCW argue that this change,

could be very damagi ng; many people who travel frequently are often given
a six month stanp. They will have no reason to know that a stanmp which they
cannot read, but which they know to be identical with one they have received
many tines before, actually neans sonething different and could therefore
i nadvertent|ly becone over-stayers.
(JCW Briefing paper para 8.1)

The Governnent are then attenpting to deal with a synptomof the failings of the
immgration control systemand not with the deep rooted causes of those probl ens
that visibly mani fest thensel ves. Rather than attenpting to ensure that

nm st akes do not occur they have chosen to penalise still further those who the
errors nost directly affect. The consequences of these changes will be to
further thicken the fog of m sunderstandi ng and nal adm nistration that pervades
the immgration services and, in direct terns, they will also nmean that the
pressure to overstay will be nmade all the greater. This in turn will generate
tensions that are created primarily by the actions and attitudes of inmmgration
of ficers and the systemthey operate and that can only be increased by the

i ntroduction of clause 6 that makes overstaying a continuing offence. The act
as a whole will therefore serve only to increase such tensions.

Paragraph 3. Deportation Order to Term nate Appeal Pending in Respect of
Linmted Leave

This clause especially in the Iight of the effects of clause 5, should be seen
as part of the general attack the Act as a whole serves to nount on the
continued existence of an imrgration appeal s system as established by the
proposal s of the WIlson Conmittee.



Paragraph 6. Power to Detain Passports etc.
Par agraph 6 of the schedule states that,

An inmmgration officer may detain any passport or other docunent produced
pursuant to sub-paragraphs [2][a] above until the person concerned is given
| eave to enter the United Kingdomor is about to depart or be renoved follow ng
refusal of |eave.

Such a right, at present, does and has not existed although it is not unknown
for various docunents to be detained by immigration officials. Therefore this
par agraph operates to attenpt to confer retroactive legality on the past actions
of immigration officers that previously had no basis in law and to enphasi se the
contrast between the dimnution of the rights of passengers and the sanctioned
increase in the already draconian powers of immgration officers.

The consequence of |egalising the detention of passports will be to allow
immgration officials to detain docunents whenever they feel that there is a
possibility that they may be forgeries whether or not that suspicion has any
basis in fact. This is another exanple of an instance in which the Governnent
woul d argue that the lawis '"colour blind to its apparent |egal objectivity.
However, such an argunent ignores once again the subjective involvenent of
raci st inmmgration officers and the general nature and objectives of immgration
control policies. The reality of this paragraph is, as the |LPA point out,

t hat,

it only takes a couple of out of control inmgration officers and peopl es
lives can be seriously nessed about with no redress in law, the power is
personal to the imm gration officer, so conplaining to the Mnister will not
necessarily be effective.
(I LPA Internal Briefing Paper)

As with many of the changes introduced by this Act it is of vital inmnportance
that this paragraph is not viewed in purely admnistrative terms, rather that
all such devel opnents should be located in their political and ideol ogica
contexts. Detaining passports is a thoroughly intimdating practise the
ultimate aimof which is to formpart of a package of procedures designed to
prevent or di ssuade people fromattenpting to enter the UK, whatever the
validity of that application my be.



Paragraph 10. Restrictions on Wrk in Case of Persons Tenporarily Adnmitted

Under the provisions of this paragraph all people who are in the UK on a form of
tenmporary admi ssion or who are w thout status, being subject to an appeal after
a deportation order has been signed, and presunably after the coming into force
of this Act, those who cannot afford to pay the fee for the granting of
unlimted |eave to remain, will be subject to a prohibition on enploynent. What
will this mean in practical terms is best illustrated by a consideration of the
position of asylum seekers.

The present situation is that while awaiting a decision on an asylum application
a person will be placed on tenporary adm ssion and will not be the subject to
any limtations on being able to take enmploynment. The serious financia

i mplications of paragraph 10 arise due to the length of time that the

determ nation can take and during which the applicant will be unable to work

The British Refugee Council state that although the average waiting time for a
decision on the asylumissue is 13 nonths, nmany asylum seekers are forced to
wait for over 2 years for a decision to be reached. This is a considerable and
financially debilitating tine during which to be prevented from earni ng nobney on
which to live.

Thi s paragraph penalises those on tenporary adm ssion for the failings in the
admi ni stration of the inmigration control system \hat should be done to ensure
a 'better custoner service' is to reduce the delays that give such changes their
dramatic effects and not to penalise for those delays for which they are in no
way responsible. Paragraph 10 is therefore a further exanple of the Governnent
attenpting to make it as difficult as possible for people to enter or settle in
the UK if they are poor, black or victinms of persecution

CONCLUSI ON

VWhen on the 25th April 1988 the Daily Express carried a front page headline
procl ai m ng the,

Scandal of Back Door |mmgration
over a story which, with little or no substantiation, claimed that,

Tens of thousands of illegal inmgrants are sneaking into Britain each
year despite tough rules controlling entry,

they are not merely providing a knee jerk response to the passage of the 1988

I mmigration Act but are reflecting the way in which imrmigration and the contro
of that immgration remain firmy at the forefront of the agenda of politica
debate and public consunption. The unfortunate truth that nust be accepted

foll owi ng the passage of an Act that is so blatantly racist and the nature and
tone of the parlianmentary debates relating to that passage is that it is the far
right, since 1979 operating within the Conservative Party, who have firmy
seized the initiative as regards the setting of that agenda. This is at |east
partly due to the acqui escence and abdi cati on of responsibility that has taken
place in the nane of opposition by the Labour Party. This Act illustrates the
dynam c devel opnent of this agenda and indicates that, however bad the situation
may be for black people in the UK or attenpting to enter the UK at the present
time, the situation is only ever likely to get worse if the m stakes of the past
are not learnt from

The Conservative Government has constructed its arguments in favour of an

i mm gration control system the primary purpose of which is to prevent the entry
of black people, in a structured and deliberate manner. This construction
begins with a purported concern as to the state of 'comunity relations', it



t hen develops by linking this to a concern over imrmigration and its effects and
finally, building on these issues, which have fornmed the basis of the debates
over immgration since the passage of the 1962 Commonweal th | mrigrants Act,
expands to a consideration not only of the aims of future policy initiatives but
al so of the status and continued presence of black people in the UK

The Governnents purported and often stated position is that controlling
immgration is essential for the maintenance of good 'comunity relations'.
Their position is however nore conplex than the sinple expression of such
beliefs would seemto indicate. The image of 'community relations' presented is
used as a negative force through the application of which further restrictions
on the inmm gration of black people can be inplemented. For exanple, the
government argued that it can be,

no service to community relations for famlies to cone here if they are
horel ess or destitute,
(Commons 2r col 791)

t hereby seeking a justification for the increased nmeans testing of immgration
status. For the Governnent then, the interests of 'community relations' are,
essentially, those of racism Conmunity relations only exist in circunstances
in which black people, by their presence, create them Therefore, without bl ack
peopl e there would be no 'comunity relations' and consequentially no scope for
t he devel opnent of 'bad comunity relations'. [Inmigration controls that in
practise and design, only restrict the entry of black people are therefore
characterised as being,

a condition of harmony in our cities.
(Comrons 2r col 794)

Havi ng established this political and ideol ogi cal base the governnents argunents
in favour of stricter legislation are focussed on the nunber of inmgrants who
arrive each year and the politically and ideol ogically perceived effects that
follow fromtheir arrival. |In doing so the government sought to deflect
criticisnms of the act by widening the context of their political ains. T.

Rent on expressed this nmove in the House of Lords by stating,

As | said, 47,000 people cane here in 1986. That is nore than the average

size of a parlianmentary constituency ........ It is too many. Therefore it is
not a question of whether this Bill goes too far. The question is whether it
goes far enough to stemthis still very considerable flow.

(Lords 4th March '88 col 385)

Aside fromthe fact that in making this statenent Renton fails to distinguish
bet ween the Governnents willingness to allow white inmgration, illustrated by
the introduction of class 7, and their abhorrence of black immgration, there
can be no doubt that it is not immgration per see that is being seen as a
problem Only black immgration, that in the above quotation is seen as
representing a threat to the established political order, in the Government's
eyes needs to be controlled.

Si mul taneously this political threat is seen to be conpounded by the purportedly

| arge nunbers of illegal entrants to the extent that the presence of bl ack
people in the Uk is regarded as representing a threat to the continued existence
of the 'British way of life'. 1In such a way the immgration control systemis

characterised as being lax and thus allows for the devel opment of the
construction of argunents that |ink perceived abuses of the systemto the
previously spectoral incarnation of forced repatriation. Taking for granted the
assunption that whol esal e evasi ons of control are commonplace it is argued that,



These | eaks deeply concern nmany of the indigenous people of this country
who are worried that, in sonme areas, their society is being fundanentally
changed by the culture of a people fromfar away.

(Comrons 2r col 842)

It is through this construction of inherent conflict between 'indigenous' and
"non-i ndi genous' peoples that the potential nature of future policy devel opnents
cam be identified.

Phi zackl ea and M| es have argued that,

We regard the period since 1971 as a period characterised by a drift
towards 'repatriation' because the 'fears' which have been referred to to
justify government policy have been shown not to be satisfied solely by strict
control over 'coloured' inmmgration
(Phi zackl ea and Ml es, Wite Mans country p.114)

| would argue that there can be no doubt that the 1988 Immigration Act serves to
sharpen the focus of such devel opnments. That this is so was expressed clearly
by T. Renton when he argued that there was now a need to,

start to deal with the excessive nunbers of immgrants already here.
(Comrons 2r col 817)

The nore or | ess abject failure of the canpai gn against this Act shows how
inmportant it is for those fighting racismat all levels to regain the
initiative. |If this is not done then the future will continue to | ook bl eak
As long as the very idea of repatriation, in whatever form remains an
acceptable itemon the political agenda then there is nuch work to be done.

The final strand that conpletes the Governnent's web of deceit and deception is
the parallel process of underm ning the position and status of black people
settled or born in the UK An exanple of this process is Nornman Tebbitt's
recent speech to the South Africa Club in which he clearly illustrates that the
government conceptually and politically distinguish between those who are
British and white and those who, at the noment, nerely have sone right to claim
the 'benefits' of being a British citizen

There could just be a touch of hypocrisy on the part of those who tal k of
the white South African tribes as outsiders as though they had arrived at Cape
Town yesterday when they thensel ves have barely had the tine to conplete the
journey from Heathrow to Hounsl ow West before claimng British rights.
(GQuardian 21 April 1988)

The sinple conclusion to be drawmn fromthe practical effects of the Act and from
the ideol ogical forces that provide its dynamic is that it is not only the right
or ability of black people to enter the UK that is under continued threat but

t heir physical presence in the UK regardless of a claimto citizenship.



Ref er ences
Amesty: Journal of British Section of Amesty International, No. 31 Feb/March
1988, p.14 UK Rates of return, J. Shaw, p.20 Europes Fortress Mentality, P
Rudge

- ""Exiled Asylum Seekers in the UK.'

- Correspondence Between Amesty and T. Renton on Refugees - Dec '87 -

March ' 88
British Refugee Council: Refugee Advisers Handbook, January 1988 Edition
British Refugee Council: 'Settling for a Future, Proposals for a British Policy

on Refugees', 1987

British Refugee Council: Asylum Seekers in the U K. : Essential Statistics, C
Nettl eton nad A Sinctock, Septenber 1987

Conservative Party: 1987 Manifesto, Inmgration and Race Rel ations, p.59,
Conservative Party 1987

Charter '87: A Charter for Refugees, The Governments Position on Charter 87, 13
February 1988

Mact aggat, M srahi and Rahnan, 'A Race to exclusion' Marxi sm Today, January
1988, p.20

Duf fy, B.J. The Inmigration Rules, Discussion of 1983 Changes: Public Law,
Surmer 1983, p. 220.

Dumrett, A (ed.) 'Towards a Just Immgration Policy' Cobden Trust 1981

Freeman and Spencer: 'Immigration Control, Black Wrkers and the Econony'
British Journal of Law & Society, Vol. 6, No.1 1979, p.53

Honme Affairs Select Commttee, Third Report, Hone Affairs Session 1984/5.
Ref ugees and asylum 3r Vol. IR and Proc. Vol Il ME and App.

Honme Affairs Select Commttee, Second report, Home Affairs Session 85/86
Immigration fromthe Indian Sub-Continent, 2r Proc ME App.

I.L.P.A: J. Fountain - Internal Discussion Paper, unpublished Staff Sem nar
Paper

I.L.P.A: Parlianmentary Briefing Papers Nos 1 & 2

I mmigration Law Practitioners Association: Basic Immgration Law Training Pack,
19 April 1988

Joint Council for the Wl fare of Immgrants: Briefing Paper on 1988 |Immigration
Bill

J.CWI.: Bulletin Vol. 3, No.4, Novenmber 1987 'Bangl adeshi's Intentionally
Horel ess

Juss, S.S.: Justice denied: Famly Unity Cases, New Law Journal, January 29
1988, p. 67

Lal, S. and AA. Wlson "But My Cows aren't going to England", 'A study in how
famlies are divided' . Mnchester Law Centre, 1986



Layton-Henry, Zig 'The State and New Commonweal th | nmigration: 1951-56" New
Conmunity Vol . X'V, No. 1/2 Autumm 1987

Lever-Tracy, L.: "lmmgrant Workers and Post-war Capitalism, Politics and
Society Vol. 12, No.2, 1983

Macdonal d, |.A., #lmmigration Law and Practice in the United Kingdom Second
edition, London: Butterworths 1987

Marrington, D. 'FromPrimary Right to Secondary Privilege: An Essay in British
I mmigration Law , New Conmunity Vol . XV, No.1/2 Autum 1987, CRE 1987

Mles, R and A Phizacklea 'Wite Mans Country', Pluto Press, 1987
Nicol, A 'Illegal Entry After Zamr', New Law Journal, Cctober 7th 1982

Ni kol i nakis, M ' Notes Towards a General Theory of Mgration in Late
Capitalism, Race and Cass Vol. 17, No.1, Sumer 1975

Oners, Anne 'Families Divided: Inmgraion Control and FAm |y Life' Board for
Soci al Responsibility, Church of England 1984

Oners, Anne 'Kurds New Col our Bar', New Society, 27 Nov. 1987, pp.20-21

Pearl, D. 'Famly Law and the Inmm grant Comunities', Bristol Fanm |y Law Qui de
and Practice Series 1986

Pearl, D. 'South Asian Imrgrant Communities and English Fanmly Law 1971-87',
New Conmunity, Vol. XV, No.1/2 Autum 1987, p.161

Peppard, N. 'The Age of Innocence: Race relations Before 1965 New Comunity
Vol. XIV, No. 1/2 Autumm 1987

Sedley, S. QC. 'In the Matter of the Immgration Bill 1987. Opinion for the
C.R E. (Paper), (Unpublished??)

Sonraj, UK s Inmigration Laws - Are they fair?' Labour Research Novenber 1987,
p. 15

Sondhi, R 'Divided Famlies: British Imrgration Control in the Indian Sub-
Continent', Runnynede Trust 1987

' The Monday Club' Monday News June/July 1983. Story clainmng '47% of
i mm grants favour repatration'

UKI.A S Refugee Unit, '"Briefing on Immgration Bill' B. Stoyle, 22 feb 1988
UKI.AS Annual report 1986-7

UKI.AS ‘'Immgration Bill, Background Infornmation for Menbers of
Parliament', 12 Nov. 1987

Worren, I nmigration and Nationality Goup 'Wrld Apart', Pluto Press, 1985



