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Race Rel ations Policies in Britain: Agenda for the 1990s
1. I nt roduction

Over the centuries Britain received | arge nunbers of people fromother countries
- Irish, Poles, Italians, Ukranians and Jews, - and many Britons went abroad to
the colonies as rulers, administrators, soldiers, business people, etc, to
represent the Enpire. But it is only in the last forty years that Britain has
received in significant nunbers fromthe forner col oni es workers whose col our
differs fromthat of the white population. The main sources of this immgration
were the New Commpnweal th countries of the Indian sub-continent and the West
Indies,1 The estimted present day number of ethnic minorities is about 5.0 per
cent of the total population, and of these al nost 50 per cent are now British
born and they have political rights. Thus half of the ethnic mnority

popul ation is not '"immgrant' but native - born British.2 Ethnic mnorities in
Britain formpart of 16 mllion people of immgrant origin in Wstern Europe. 3

Successive waves of ethnic minorities in Britain have nmainly settled in

i ndustrial areas where there were job opportunities. This applies both to those
who initially had freedom of novenent and to those who cane through gover nment
and enployers' recruitnment efforts.4 It neans that the ethnic mnority

popul ation is not distributed throughout the country in the sane way as the
whi t e popul ati on.

The 1981 census shows that the ethnic mnority population in Geat Britain was a
little over 2.2 mllion (estimated 2.8 in 1990) out of the total popul ation of
53 million.5 By using the 1981 census as a base (the latest systematic figures
avai | abl e about the geographical distribution) we find that nmost of the ethnic
mnorities are to be found in the South East (56 per cent), especially in the
Greater London area, the Mdlands (23 per cent), the North and the North West
(16 per cent) and the remminder (5 per cent) in the South West, Wl es and
Scotland (in the Central Cydeside, mainly in dasgow, and al so in Edi nburgh and
Dundee). The contrast between the concentration of ethnic mnorities in London
and the South East (56 per cent) conpared with the general population (31 per
cent) is particularly marked.

Overall it is estimated that there are about 100 parlianmentary constituencies in
Engl and with an ethnic mnority popul ati on of over 10 per cent (58 of these with
nore than 15 per cent). As far as the local election wards are concerned, there
are now several hundred with nore than 15 per cent ethnic mnority popul ation
and several with almbst 50 per cent.6 There are 1,100 wards throughout the
country with an estinmated popul ation of 4.5 per cent and above.

The 1981 census figures show that of the 2.2 million ethnic mnority popul ation
an estinated 1.2 mllion (55 per cent) are of Asian origin, about 0.55 million
(25 per cent) are of Afro-Caribbean origin, and the remai ning 20 per cent of
ethnic mnorities have their origin in South East Asia, the Mediterranean, and
ot her parts of the New Conmonweal t h.

The ethnic mnority population is much younger then the white population. It
has far fewer ol der people aged 65 plus (less than 3 per cent conpared with 12
per cent for the total population). Mre than half of the popul ati on of Asian
and West Indian origin, conmpared with about 35 per cent of the genera

popul ation, is under 25. Alnpst 40 per cent of Asians are under 16 years
conpared with 30 per cent West Indians and only 22 per cent of the genera

popul ation.7 These age di fferences have inplications for education, enploynent,
and services for ethnic mnorities.

As nost of the original ethnic mnorities who came to Britain were econonic
immgrants, their position in the | abour market is a fundanental aspect of their



position in British society. The type of work available to themnnot nerely
governs their incomes, it also helps to determ ne where they settle, where their
children go to school, how they interact with the indigenous |abour force and
popul ati on generally, their access to services, their chances of participation

inthe civic life, and their overall status in society. |If ethnic mnorities
are granted access only to a limted range of occupations, sonetinmes because of
racial discrimnation, there will be concentrations in certain industria

sectors and factories and consequently, depending on their |ocations, there wll
be concentrations in certain housing estates, towns, cities and regions.8
However, their concentrations in declining manufacturing sector is sonetines

vul nerabl e to greater unenpl oynment such as in textiles.

In this paper, therefore, first the social position of ethnic mnorities is
briefly reviewed by | ooking at sone evidence of racial disadvantage and

di scrimnation faced by the nmain groups. Second, the race relations |egislation
and various policies of redressive action are exanmined. |In particular, the
role of the Comm ssion for Racial Equality (CRE) in inplenenting the Race

Rel ati ons Act 1976 is explored. Third, the role of voluntary sector, |ocal and
central government in this connection is considered. Finally, conclusions are
drawn by pointing out what needs to be done in the 1990s to inprove the
situation of ethnic mnorities as British and as European citizens.

2. Evi dence of Raci al D sadvantage and Di scrini nation

Several studies have highlighted the racial disadvantage and raci al

di scrimnation which ethnic minorities in Britain face in their daily life.

Leon Brittan, as Hone Secretary in 1983 said 'racial discrimnation and racia

di sadvantage are a daily reality for far too many bl ack and brown people in this
country'.9 A few latest research findings will help to gauge the extent of
racial discrimnation in Britain

A national survey of ethnic mnorities published in 1984 showed that serious
inequalities to which racial discrimnation contributed, persist in enploynent,
housi ng, education and other services.10 Several other surveys, including some
by the Comm ssion for Racial Equality (CRE), have confirnmed that racial

di sadvantage and racial discrimnation are wi despread. In 1982 a survey showed
t hat al nost 60 per cent of Afro-Caribbean young people (16-20) were unenpl oyed
conpared with 42 per cent of whites.1l1 Another survey conducted over the period
February 1984 to March 1985 by the Policy Studies Institute, in collaboration
with the CRE, revealed that over one third of enployers discrimnated agai nst
ethnic mnority job applicants.12 This survey showed the extent of direct
discrimnation only. In addition there is indirect discrimnation as the CRE s
several formal investigations in enployment have shown. 13

The unenpl oynment rate anong ethnic mnorities was 20.9 per cent in 1985, al nost
twice as high as the rate for whites. Youth unenpl oynent anong ethnic
mnorities, in particular, has reached unacceptable |evels, as sone rel evant
surveys have shown. For example, West M dlands County Council figures showed
that, in 1984 in Birm ngham white school |eavers were three times nore likely
than Afro-Cari bbeans and two and a half tinmes nore likely than Asians to find
jobs. In Bradford a survey showed that only 7.5 per cent of 16 year old ethnic
mnority job seekers found work conpared with 32 per cent of whites of the sane
age group. In Sheffield, one survey found that only 13 per cent of young bl acks
were enpl oyed conpared with 47 per cent of whites. Although the overal

unenpl oynent rate has recently fallen but it still remains high for ethnic
mnorities, 19 percent conpared with 11 percent for whites as shown in the 1989
Labour Force Survey.14 Generally ethnic minority youth unenpl oynent is double
the I evel of white youth unemploynment. There is no doubt that racia
discrimnation is playing its part in this worsening situation of very high
unenpl oyment for young ethnic mnority people.



This is happening in a period of rapid econonmic restructuring and denographic
changes. For exanple, the nunber of young people aged 16-19 in the genera
popul ation will have fallen by over one million between 1983-93 but as a
proportion the number of ethnic minority young people is increasing. Mreover
because of high concentrations in sone inner-city areas |ike Birm ngham and
London the proportions of ethnic mnority young people will be al nbst 25 per
cent of the new entrants to the | abour market. However, the continued high

| evel s of unenpl oynent anmong ethnic mnorities is not consistent with these
changes.

A study of career destinations of graduates discovered that those fromethnic
mnorities appear to experience greater difficulties than whites in obtaining
enpl oyment. A greater proportion of ethnic mnorities were unenpl oyed twel ve
nont hs after graduation and they thensel ves perceived greater difficulties in
gai ning enploynment than did their white counter-parts. Ethnic mnority
graduates continued to have to make nore job applications than their white
peers, they received fewer interviews, job offers and early pronotions and there
was evi dence of channelling themto specific courses and enpl oynents. 15

It appears that even some well respected professions are not free fromsone form
of direct or indirect racial discrimnation against ethnic minorities. For
exanpl e, a survey of teachers in eight Local Education Authorities in England
with | arge concentrations of ethnic mnorities showed that out of 20,246
teachers, only 2 per cent were of ethnic mnority origin. The ethnic mnority
teachers in the survey, were found di sproportionately on the | owest scales, 78
per cent on scale 1 or 2 conpared with 57 per cent of the white teachers. At
nore senior levels, only five per cent of ethnic mnority teachers were head or
deputy headteachers conpared with 13 per cent of white teachers.16 Also it was
found that ethnic minority teachers were concentrated in teaching posts funded
by S.11 funds.*

A formal investigation by the CRE into the accountancy profession discovered
that the success rate of white applicants for accountancy posts was nearly three
times as high as that of ethnic mnority applicants. |In addition, for those
reaching the interview stage, the white candi dates' success rate was nearly
twice that of ethnic mnority applicants. The CRE also found through a fornal

i nvestigation that St. George's Medical School had racially discrimnated

agai nst certain applicants who were identified as 'non-caucasi an' through the
use of a computer programre which gave negative mathematical weighting to such
applicants. 17 The inplications of this investigation extend to other nedica
schools and generally to other institutions of higher education

A study of doctors showed that in England and Wal es nearly one third of the

Nati onal Health Service doctors were born overseas but only one in six of the
total number of Consultants and HVSO were from overseas and that they were
concentrated in the unpopul ar specialities notably geriatrics and psychiatry.

It al so showed that overseas doctors wait |onger for pronotion and that they had
to make nmore applications for posts than their white col | eagues. 18

Ethnic minorities are under represented in the Judiciary, (only tw Judges are
of ethnic mnority origin), the Civil Service, the Armed Forces, the Police.

For exanple, in the police throughout the U K , out of a total force of 120,000
only 1,370 are of ethnic minority origin. In the Greater London area where
ethnic mnorities formover 15 per cent of the population their representation
in the police force of 27,000 is 463 (less than 2 per cent) and there is hardly
any ethnic mnority police officer in a senior position

Tens of thousands of acts of discrinination in enploynent take place, in the

U K, every year and nost of the victims have no way of knowi ng. H gh un-
enployment is hitting ethnic mnorities harder and several surveys nentioned
above show that racial discrimnation is contributing to this dismal situation.



It is clear fromrecent patterns that discrimnation in enploynent has a

magni fyi ng ef fect on other key areas |ike education and housing. However,
discrimnation is not just confined to enploynment. The CRE s forma

i nvestigation into council housing in the London Borough of Hackney, and its
research and a fornal investigation into council housing allocations in

Li ver pool showed wi despread discrinination against applicants and tenants. 19
These are just three exanples anong many. |In private sector housing

di scrimnation, though undeclared, is still taking place, and this includes
estate agents, private |andlords and buil ding societies.20 Housing segregation
has clear inplications for education and al so bad housing will no doubt affect
heal th and nental health.

There is also an increasing nunber of racial attacks which take place
particularly on sone |ocal authority housing estates. This was recently
confirmed by the Home Affairs Committee report on racial attacks and harassnent
whi ch made appropriate recomrendations to |ocal authorities and to the police to
take racial incidents seriously and asked themto tackle these as one of their
priority tasks.21 Many individuals are conmng forward to conpl ai n about
discrimnation in housing. For exanple, during 1984 and 1985 the CRE received
152 applications for assistance fromsuch conpl ai nants, however in 1988 only 18
applications for assistance were received (see bel ow for Conmi ssion's powers in
this connection).

Sone of the racial disadvantage and racial discrimnation which ethnic
mnorities face in education is sunmarised in the Government - appointed Swann
Conmittee's Report, Education For All. This Committee undertook inquiries into
t he education of children fromethnic mnority groups. Anmong its nany subjects
the Conmittee Report |ooks at individual and institutional racismin education
and suggests that elimnating racismcan no | onger be seen as marginal to
education. The Report has many recomrendati ons to help renove the educationa
di sadvant age which many ethnic mnority children face and which |l eads to
under achi everent. Wile endorsing its main principles the CRE has pointed out
the failure of the Report both to develop its recognition of the existence of
institutional racismand to urge nore effort to renmpove directly discrimnatory
practices fromthe education system 22 For exanple, the Commi ssion found that
in Birm ngham bl ack pupils were four tines nore likely to be suspended than
white pupils. They were also less likely to be re-adnmtted to school s. 23
Furthernore, recent research in education shows that racial discrimnation and
differential treatment of ethnic mnority children begins as soon as they enter
primary schools.24 81 applications for assistance from conpl ai nants about
education were received by the CRE during 1984 and 1985. However, this nunber
dropped to 29 in 1988.

Raci al discrinmnation in the provision of public and private sector services is
still wi despread, although this happens discreetly and often the victimis not
aware of it.25 In inmgration the CRE found that the procedures operated by the
I mmigration Service were to the di sadvantage of people fromthe New Cormonweal t h
countries and Paki stan who were entering the U K and it nade severa
recomendations to inprove them26 Discrimnation in health and the caring
services is usually indirect or sonmetines uni ntended. However, the CRE during
1984 and 1985 received 569 and in 1988 it received 356 applications for
assistance relating to conplaints about goods, facilities and services. This
nunber is, no doubt, the tip of the iceberg, as an overwhelm ng majority of the
victins either never conme to know that they have been discrimnated agai nst or
do not have the courage to conpl ain.

There is also the incidence of an increasing nunmber of racial harassment and
raci al attacks, particularly against Asians. One Hone Ofice study showed that
in 1981 the rate of racial attacks against Asians was 50 tinmes that for white
people and the rate for Afro-Cari bbeans was 36 tines that for white people.



This was confirnmed by the Sel ect Conmttee Report published in 1986. Recently
(1989) a report by the Home Ofice highlighted once again the phenonenon of
raci al attacks and harassnment.27 The nost common form of racial attack was by
whi t es agai nst Asi ans, who conprised 70 per cent of the victins of recorded
incidents in London. The victimwas usually a wonman or child, the attacker a
white teenager, often part of a gang, and sonetinmes encouraged by parents. The
recent figures fromthe Metropolitan Police show that the nunber of racial
attacks recorded have increased in the recent past.28

3. Race Rel ations Legislation

It is twenty five years since the first Race Relations Act in Britain was passed
in 1965. The Act was the first step towards elimnating racial discrimnation
It set up the Race Rel ations Board (RRB) which coordi nated the work of nine

regi onal Conciliation Committees which were established to deal with conplaints
of racial discrimnation. The Act dealt only with discrinm nation in places of
public resort, although the majority of the conplaints received were about

enpl oyment, housing and the police and these were outside the scope of the Act.
The second Race Rel ations Act, of 1968, nade discrinination unlawful in

enpl oyment, housing and the provision of goods, facilities and services

i ncludi ng education. The RRB was given power to investigate conplaints, and
secure redress for the victins of racial discrimnation. The 1968 Act al so set
up anot her organi sation, the Conmunity Rel ati ons Commi ssion (CRC), in parallel
with the RRB. The function of this organisation was to pronote good conmunity
relations and to advise the Home Secretary on such matters. It also took the
responsibility of dealing with the local Comunity Relations Councils. The |aw
was consol i dated and extended in the third Race Rel ations Act, of 1976. Under
this Act the Comm ssion for Racial Equality (CRE) was brought into being and the
RRB and CRC were anmal gamated in this new body. It started its work in June
1977. The scope of the legislation remai ned much the sane but, in addition to
direct discrimnation, the concept of indirect discrimnation was introduced for
the first tinme.

It is relevant to | ook at the definition of discrimnation as set out in the
1976 Race Rel ations Act, Section 1 (1) a:

(1) " A person discrimnates agai nst another in any circunstances rel evant for
t he purposes of any provision of this Act if -

(a) On racial grounds he treats that other |ess favourably than he
treats or would treat other persons; or

(b) he applies to that other a requirenent or condition which he applies
or would apply equally to persons not of the same racial groups as that other
but

(1) which is such that the proportion of persons of the sanme racia
group as that other who can conply with it is considerably smaller than the
proportion of persons not of that racial group who can conply with it; and

(ii) which he cannot show to be justifiable irrespective of the col our
race, nationality or ethnic or national origins of the persons to whomit is
appl i ed; and

(iii) which is to the detriment of that other because he cannot conply
with it.

(2) It is hereby declared that, for the purposes of this Act, segregating a
person from ot her persons on racial grounds is treating himless favourably than
they are treated' 29

Therefore, direct racial discrimnation takes place where a person treats
anot her |ess favourably on racial grounds. Indirect racial discrimnation



occurs when all persons are apparently treated equally, but when a requirenent
or condition is applied with which a considerably snaller proportion of one
raci al group can conply as conmpared wi th another racial group, when a failure to
conply is a detrinent, and when the requirenment or condition cannot be shown to
be justifiable as quoted above fromthe Act.

The CRE's formal investigations, the Industrial Tribunal and Court cases have
shown that the definition of discrimnation, direct and indirect, needs
clarification. The CRE reconmended in 1985, in its Review of the Race Rel ations
Act 1976: Proposals for Change, that the definition of discrimnation should be
i mproved. It suggested: 'Either by direct statenment or by use of illustration
as to what is nmeant by "on racial grounds,” The Act (w thout the need for
reference to case |aw) should make the position clear that direct discrimnation
does not necessarily involve a racial notive'.30

The CRE further recomrended, on the basis of Anmerican experience, that the
British | egislation should exenplify the neaning of significant adverse inpact,

for example, by an illustration in which a 20 per cent difference in inpact
bet ween racial groups is treated as significant. 1t should exenplify the test
of what is necessary with illustrative fornulations for each of the various

fields in which the Act appli es.

These proposals were submitted to the Hone Secretary in 1985 and the Commi ssion
is still waiting for a fornmal reply. However, the CGovernnent had indicated
informally to the Commi ssion that sone of its proposals for strengthening the
Race Rel ations Act should be pursued by way of naking anendnments to existing new
| egislation. Therefore, the Conmission tried this method within the Education
Ref orm Act 1988, the Imm gration Act 1989, the Local Government Act 1988, the
Local Covernment Finance Act 1988, the Children Act 1989, the Enpl oynent Act
1989 and the Fair Enploynment (Northern Ireland) Act 1989. |In sonme of these it
had sone success with others there has been great di sappointnent. 31

4. Conmi ssion for Racial Equality

It is relevant here to outline the duties of the CRE under the 1976 Race
Rel ati ons Act, Section 43 (1) (c). The CRE is charged with three duties:

(1) to work towards the elimnation of discrimnation

(2) to pronote equality of opportunity, and good rel ati ons between persons of
di fferent racial groups; and

(3) to keep under review the Race Relations Act and to recomend amendnents
when necessary.

It was in accordance with its duties under the Act and its experience of using
the legislation for the |ast eight years that the Conm ssi on nade
recomendati ons for changes in the Act to the Hone Secretary in 1985. It argued
that '"the need for effective legislation to pronote racial equality is, if

anyt hing, greater now than it was in 1976. The facts relating to racia

di sadvant age are known. The degree to which, in a variety of ways, the

di sadvantage i s conpounded by discrinination on racial grounds is increasingly
wel | established' .32

As indicated above no formal response has been received by the Commi ssion from
the Hone Secretary about its proposals. However, some of the Court decisions,
in particular the Prestige judgenent, (see bel ow) have reduced the Conm ssion's
scope to use the Act effectively. As a result victinms of discrimnation are not
getting that redress through the |egislation which was intended by Parlianent.

(1) Law Enf or cenment
(a) I ndi vi dual Conpl ai nts



Under Sections 54 and 57 of the Race Relations Act individuals who conplain that
t hey have been the subject of racial discrimnation may institute proceedi ngs.
Enpl oyment cases are heard by Industrial Tribunals and non-enpl oynent cases by
County Courts in England and Wal es and by a Sheriff Court in Scotland. Lega
aid is available in a county or Sheriff Court, but only for preparati ons and not
for presentation of cases taken to Industrial Tribunals.

The Department of Enpl oynment figures show that between 1981 and 1984 1, 296
applications were made to Industrial Tribunals alleging unlawful discrimnation
under the Act. Qut of these only 97 (just over 7% were successful. The
conpensation either received through conciliation or Tribunal awards was on
average | ess than «500 while many awards were for |ess than «200.33 Although

t he nunber of cases had recently increased (for exanple, between 1987-89 it was
1,548), these figures for the nunmber of cases are surprising given as research
has shown, referred to above, that tens of thousands of discrimnatory acts in
enpl oyment occur every year. The pattern for the County Court decisions in non-
enpl oyment cases seens to be nmuch worse. The nain disincentives for individua
conpl ai nants seemto be the expense, the long delays in the procedures, the |ow
expect ati on of success, very poor conpensation, and the publicity which they
feel may hi nder them when seeki ng enpl oynent, nortgages etc.

The CRE has power under section 66 of the Act to give assistance to individuals
who wi sh to pursue conplaints of discrimnation either to the Industria
Tribunal s or County Courts. Each year the Comnmi ssion receives over 1,000
applications for assistance. For exanple, in 1984 it received 1202
applications: 765 in enploynment, 410 in non-enpl oynent and 27 out of scope of
the Act. Qut of 132 individual cases which the Comm ssion pursued and were
deci ded during 1984 only 23 were successful after hearing, 45 were settled on
terms and, 64 were disnmissed after hearing. In 1985 the Conmi ssion registered
1150 applications. CQut of these 734 were in enploynment, 402 in non enpl oynent
and 14 out of the scope of the Act. Qut of the 176 cases the Commi ssion
pursued, 53 were successful after a hearing, 58 were settled on agreed terns,
and 65 were disnissed after hearing. In 1989 the Comm ssion registered 1307
applications for assistance and granted representation in 180 cases. O the
cases conpleted 115 were successful or successfully settled and 49 were | ost.
This shows a good progress conpared with 1985. Also the |evels of conpensation
have i nproved, the use of ethnic nmonitoring data to prove discrinmnation is
established and the test of justifiability in cases of indirect discrimnation
is clarified. 34

It is worth pointing out that the CRE is putting effort into making other

rel evant bodi es, such as trade unions, to play their due role in inplenenting
the | aw against racial discrimnation. So far there is [imted response to this
effort. For exanple, training courses for shop stewards have taken place to
help themto deal with racial discrimnation cases and the inpact of the TUC s
Equal Rights Unit in this connection is still small but significant.

A Commi ssi on survey showed that applicants who were professionally aided in
taki ng conplaints of racial discrimnation in enployment to an industria
tribunal were 3 tinmes nore likely to succeed than those who had little or no
help in pronmpbting their cases.35 The Conmission itself was the main provider of
such aid. There is no legal aid available for the presentation of such cases.

The survey found that only 45 per cent of applications were actually heard by
the Tribunal, only one fifth were upheld and four fifths were di sm ssed and 80
per cent of the Tribunal awards were bel ow «300. Applicants felt that this
conpensation was unsati sfactory. A further source of discontent was with the
Tribunal's limted powers. Most applicants wanted re-instatenent or pronotion.
VWil e the Tribunal has the power to make these recomrendations, it cannot
enforce them



In view of the inportance of professional aid to get redress for individua
conpl ai nants, the Conm ssion recomended extending legal aid to racial

di scrimnation cases. Also in view of the | ow success rate and wi de

di ssati sfaction of individual conplainants, the Comm ssion questioned whet her
Industrial Tribunals were the best forumfor dealing with conplaints of racia
discrimnation in enmploynment. It recomended that a discrimnation division
within the Industrial Tribunal system should be established to hear both

enpl oyment and non-enpl oynent race and sex discrinmnation cases. As a result
the County Court jurisdiction for non-enpl oyment cases should go. The proposed
di scrimnation division should be able to call upon the services of Hi gh Court
Judges for nore conpl ex cases and should have full renedial powers.36 The
Commi ssion, on the basis of its research, also recomended that 'in accordance
with the recomrendati ons of the Royal Comm ssion on Legal Services, |egal aid
shoul d be extended to cover racial discrimnation cases in tribunals.' The
other relevant issues are: higher conpensation by the Tribunals and County
Courts, involvenent of ethnic minorities on the Tribunals as nmenbers,

i mprovenent in the Advisory Conciliation and Arbitration Service's (ACAS) role
in conciliation and a greater involvenment of the trade unions in racia

di scrimnation cases. All these steps will, no doubt, help to restore the
conpl ai nants' confidence in the |l egal system and get proper redress for racia
discrimnation. |If action on these is delayed further race relations

| egi sl ati on mi ght be seen by many as ineffective.
(b) Pressure and Instructions to Discrimnate

Section 30 and 31 of the Act nmake it unlawful to instruct, induce or attenpt to
i nduce anot her person to do an unlawful discrimnatory act. Proceedings can be
brought only by the CRE. The Commi ssion dealt with 45 and 58 cases of alleged
pressure to discrimnate in 1985 and 1988 respectively. Enploynent cases are
heard by Industrial Tribunals and non-enpl oynent by County Courts.37 In nost of
t he enpl oynent cases enpl oyers gave di scrimnatory inducenent or instructions to
their workers. The Conmi ssion decided to bring proceedings in 29 cases in 1988.
Most of these were settled between the parties, often with respondents adnitting
liability and giving assurance in witing not to repeat the actions. These

adm ssions by the respondents that unlawful discrimnation had occurred and
undert aki ngs agai nst future discrinmnation and sone other appropriate steps to
be taken to provide equality of opportunity are useful outcomes with little use
of Comm ssion's resources conpared with formal investigations and some

i ndi vi dual conplaints. However, these cases receive very linted publicity and
therefore are not a deterrent for others.

(c) Formal Investigations

Raci al discrinmnation is always difficult to prove by the individual conplai nant
as the | ow success rate of cases referred to above shows. Mst conplaints are
of direct discrimnation and very few cases of indirect discrimnation or

al l eged victimsation come forward. However, the Comm ssion was given the new
power under S.48 of 1976 Race Relations Act to conduct formal investigations.

It also has the power to issue non-discrimnation notices requiring the
'respondent’ not to commt any such discrimnation as is found, and, where
conpliance with that requirenent requires changes in any practices or other
arrangenents, to informthe CRE that he has effected those changes and what

t hose changes are, and to take such steps as may reasonably be required for the
pur pose of conmunicating that information to other persons concerned.38 The
formal investigation was seen as the main instrunent for the Comm ssion's
strategic role in tackling discrimnation as it can look into the policies and
practices of enployers and other organisations to find out whether they have

di scrimnated on racial grounds. These formal investigations, sometines coupl ed
with research exercises, give the Commi ssion powers to | ook into what the

i ndi vi dual conpl ai nant and victins cannot see.



The Conmission's formal investigations can be divided into three categori es:
general investigations into a particular activity; investigations into a naned
person where an unlawful act was suspected; and investigations into a named
person where no unl awful act was suspected. By the end of 1985, after nine
years of the Act's operation the Comm ssion had started 52 investigations.

These included: 28 in enploynent, 12 in housing, eight in the provisions of
goods, facilities and services, three in education and one into the immgration
service. N ne were abandoned for |egal reasons (see p.14). The Conm ssion had
publ i shed reports on 41 investigations by the end of 1989. O the 14 where
public reports had been published by the end of 1982 in 11 discrinination was
found and non-di scrimnation notices were issued.39 This is a very high success
rate. But it nust be enphasised here that the najority of these early conpleted
i nvestigations did not involve |arge organisations as the Conmi ssion's manpower
and financial resources did not allowit to do so. Therefore, their deterrent
effect is difficult to judge. However, the effect of subsequent |arge

i nvestigations, such as housing in Hackney, has been considerable. (see bel ow).
The Conmi ssion found discrimnation in nost of the 47 investigations conpleted
so far.

In the last few years, however, the Conm ssion has been having difficulties in
nounting investigations into naned persons because of the House of Lords'
interpretation of S.49 (4) in an appeal by the Conmission in a case against the
Prestige Group PLC.40 This judgenent restricted the Comm ssion's investigation
powers and as a result seven other investigations of a simlar type becane
invalid. To restore this power, the Conmi ssion has recomended that ' Subsection
49 (4) of the Act should be repealed. This would nean that the effect of the
Prestige case would be reversed and the Conmm ssion's powers to conduct a fornal

i nvestigation for any purpose connected with the carrying out of its duties
(S.48) would thereby be clearly established.' Wether this recommendation will
be accepted by the Government and Parlianment renmains to be seen. The Prestige
deci sion has certainly affected the strategic powers and role of the Comi ssion
as it was highlighted in the Governnent's white paper, Racial D scrimnation,
(1975) 41 and the di scussions which followed in the Conmmittee stages of the Race

Rel ations Bill. The Sub-Committee on Race Relations and |Inmm gration of the Hone
Affairs Comrittee in its report on the Comm ssion also confirmed the inportance
of the Comm ssion's strategic powers. It said 'The persuasive power of

pronotional work is increased hundredfold when it is supported by experience
gai ned fromthorough and detail ed exam nation."' 42

One area of the legislation which has not so far been tested is what happens to
t hose enpl oyers or providers of services who are persistently discrimnating
even after being found guilty. W know that some snmall and m ddl e size

enpl oyers take out insurance cover against |egal costs on racial discrimnation.
In this way, except the awards, which are generally so |ow, there would not be
any additional costs for the guilty enpl oyer and no deterrent effect.
Furthernore, unlike the |arge enployers who are generally concerned about 'bad
publicity' the mddle or snall size enployers probably do not worry too nuch
about a finding of racial discrimnation. Mreover, an individual conplainant
finds it difficult to prove evidence or proof of racial discrimnation as he or
she has not direct access to the enployer's records, especially if the enpl oyer
does not keep ethnic records.

The Conmi ssion's renedial powers are linmted. They do not conpensate for past
di scrimnation but are nore directed to attenpting to change future behavi our
VWhere a 'respondent’ decides not to conply with a requirenent in a non-

di scrimnation notice, the Conm ssion may apply to a County Court for an order
requiring himto conply with it. This is not an injunction and non-conpliance
with it carries a small fine as the only sanction.43 |t appears fromthe
Conmi ssion's experience in dealing with investigations that there are
considerable limtations in using the |aw and that the Act needs to be anended
to include affirmative action progranmes on respondents found guilty of racia



di scrimnation, and nonetary and non-nonetary conpensation for individuals who
are victinms of discrimnation

(ii) Oher Methods To Hel p Tackl e Discrimnation

There are other relevant nmethods for bringi ng about change and to tackle
di scrimnation and to provide equality of opportunity under the Act. Four are
wort h menti oning.

(a) Resear ch

The first nmethod of effecting change is the effective use of research for

policy. Under S.45 of the Act the Commi ssion can carry out research itself or
grant funds to other organisations and individuals. The Conm ssion concentrates
on those research projects which directly assist in its pronotional,

i nvestigative and advisory work. Therefore, the research activity is integrated
with the other aspects of the Conmission's work to fulfil its duties as outlined
in S. 43 of the Act. Several research projects have been conpleted in the field
of enpl oynent, housing, education, services, the nedia etc. Some of these have
directly hel ped the Comm ssion's fornal investigations while others have

hi ghl i ghted the racial disadvantage and discrimnation that ethnic mnorities
face in various wal ks of life, including the National Health Service, the
teachi ng profession and the media. Furthernore, the |inks between the CRE s
Research Section and other institutions undertaking research in this field and
the use of ethnicity in several national (and the 1991 Census) and | ocal surveys
is helping policy in ethnic relations.

The Hone Ofice's Research and Planning Unit al so undertakes and funds research
on race relations as do some other central governnent departments and | oca
authorities. But this research is to neet their own research needs and is very
limted. Over the years the Policy Studies Institute has al so undertaken
research in this field on behalf of the Honme Ofice and sone ot her Governnent
departments. Furthernmore, the Centre for Research in Ethnic Relations at the
Uni versity of Warwi ck funded by the Econom c and Social Research Council (ESRC)
a national centre for the study of advanced teaching of issues concerning race
rel ations, undertakes research on w de ranging topics which is relevant to
policy.44 Through its publications, conferences and seninars the Centre is

di ssem nating its research findings to influence policy on a regular basis and
al so acting as a national coordinating centre in ethnic and race rel ations.

(b) Code of Practice

The second nethod is the Code of Practice which the Comm ssion has issued under
S. 47 of the Act. This Code provides practical guidance for the elimnation of
di scrimnation and the pronotion of equality of opportunity in enploynment. It
cane into force in April 1984 with Parlianent's approval and is already proving
a good tool for enployers to follow good practice.

The Code's recommendations are al so admissible in Industrial Tribunal cases.

The cross exam nation of witnesses in tribunal hearings often shows that

al t hough many enpl oyers have equal opportunity policies, their |ine managers are
not inplenmenting the recommendati ons of the Commi ssion's Code.

A national survey of employers conducted by the Conmi ssion | ooked at the
detail ed effectiveness of the Code. The survey showed that awareness of the
Code was hi gh anong enpl oyers interviewed and two thirds of them had adopted
witten equal opportunity policies but only 25 per cent had a nonitoring45
system But, where enployers had inplenmented nost of the recomrendati ons of the
Code they had achi eved positive results. However, the Comm ssion believes that
its Code - mmki ng powers should not be restricted to the field of enploynent,

but shoul d be extended to include other areas such as housing, education and



services. As a result of the efforts of the Commi ssion the Housing Act 1988

i ncl uded an anendrment to the Race Rel ations Act which gave it statutory
authority to i ssue a Code of practice in the area of rented housing, both public
and private sectors. This Code was approved by Parlianent in Novenmber 1990 and
wi Il be published in February 1991. By an anmendnent to the Local Governnment and
Housi ng Act 1989, the Conmission's Code naeking powers are al so extended to non-
rented (owner-occupi ed) area of housing including estate agents; |ending
institutions and valuers and accordingly a consultation draft of the Code is
publ i shed which has been circulated to rel evant organi zati ons for conments. 46

In 1989 the Comm ssion also published the Code of Practice for the Elimnation
of Racial Discrimnation in Education. This Code does not carry statutory
authority |like other Codes of the Conmi ssion; however, it provides practica
gui dance and is endorsed by the Secretary of State for Education. 47

(c) Et hnic Mnitoring

It has been acknow edged wi dely that wi thout ethnic record-keeping and regul ar
monitoring it would be difficult to elinm nate discrimnation and to operate

ef fective equal opportunity policies. The useful ness of ethnic record-keeping
and nonitoring has been nentioned in the Comi ssion's Enpl oyment Code of
Practice and other relevant docunments. The experience of several enployers,

| ocal authorities and to sonme extent of the Central Government in ethnic record-
keepi ng and nmonitoring shows that these methods are essential to tackle racial
discrimnation and to provide equality of opportunity. For exanple, for any
redressive action one needs to find out first the statistics to establish

whet her discrimnation is occurring and if so at what levels in the system It
nmust be enphasi sed that ethnic record keeping and nonitoring are not just
relevant to the field of enploynent. It is equally relevant to housing

al l ocations and transfer procedures of |ocal authorities, students' adm ssions
and performance in educational institutions, various aspects of health and
soci al services, for exanple, children in care, the prison population, and so
on. What the Conm ssion said in 1983 about the inportance of ethnic record-
keeping with built-in nmonitoring is equally relevant in 1990: 'the point that

t he Conmi ssion has been trying to hanmer hone is that there is no substitute for
finding out what is actually happening. That means getting at the facts and

t hen doi ng sonmething effective about them |In many hundreds of organisations
equal opportunities policies are now devel oping. They need to be as efficiently
audited as any profit or loss account. Qherw se, they may be no nore than
cosnetic.'48 Because of the inportance of ethnic record-keeping and nonitoring
in tackling racial discrimnation and providing equal opportunity, the

Conmi ssion is convinced that they should beconme mandatory, as in the United
States, and the Comm ssion should be given a power to require returns to be made
wher e record-keepi ng has been prescribed. Now that an ethnic question is

i ncluded in the next Census in 1991 it should provi de conprehensive data about
the conparative living and working conditions of ethnic mnorities and whites. 49
It is also useful to note that sone national surveys such as Labour Force Survey
and General Household Survey, and other research include ethnic question on a
regul ar basis and that this has generally been accepted by governnent
departments and Local Education Authorities (LEAs).

One way to make this nmethod work is to | ook at the obligations of Loca

Aut horities, under the Act, both as |arge enployers and as providers of severa
services. At present under S.71 of the Act there is a general duty on |loca
authorities 'to nmake appropriate arrangenments with a view to securing that their
various functions are carried out with due regard to the need: (a) to elimnate
unl awful racial discrimnation; and (b) to pronote equality of opportunity and

good rel ations, between persons of different racial groups'. However, this
general statutory duty inposed on |ocal authorities is not very effective, as
experi ence has shown so far. It needs to be anended to conformto S. 43 (1) (a)

and with regard to each of the various functions of the local authorities. This



anmended version of S.71 also needs to be extended to all bodies carrying on a
service or undertaking of a public nature as defined in S.75 (5) of the Act.
Furthernore, to make ethnic record-keeping, nonitoring and their other policies
ef fective, public bodies, including |ocal authorities, should be required by |aw
to publish, in their annual reports or separately, annual programmes and
progress reports to enabl e the Comm ssion and the public to evaluate their
policies in the field of race relations. |In particular any positive action they
have taken to redress the situation and its effectiveness should be di sseni nated
for the benefit of others.

However, for any monitoring it is inportant that the ethnic classification

cat egories should be conpatible with the categories of the ethnic question in
the 1991 Census.50 This way a conprehensive body of data will be avail able for
analysis to find out the effectiveness of equal opportunity policies.



(d) Positive Action

The fourth nethod is 'positive action' which is provided for in the 1976 Race
Rel ati ons Act under Sections 35, 37 and 38. It is a series of measures by which
people fromparticular racial groups are either encouraged to apply for jobs in
whi ch they have been underrepresented or given training to help them devel op
their potential and so inprove their chances in conpeting for those jobs. The
el ements of conpetition and standards remain inportant in the policies of
positive action.

The Act does not provide for people to be taken on because they belong to a
particular racial group, except in very limted circunstances where racial group
i s a genuine occupational qualification for the job.51 What it does is to
provide for fair conmpetition. It needs to be pointed out that the concepts of
"reverse' and 'positive' discrimnation as used in the United States are illega
according to the Act and these should not be confused with the term'positive
action' as used in Britain. Therefore, positive discrimnation in selection for
enpl oyment to achieve 'racial balance' is not pernmtted under Sections 37 and 38
of the Act. However, some sections of the nedia have confused positive
discrimnation with positive action and in sone cases it appears quite

del i berate.

Positive action should therefore be seen as a renmedy for past di sadvantage and
di scrimnation and as a conplenent, rather than a substitute, for a genera
programme for ending racial discrimnation. As far as informal recruitnent

nmet hods in many industries are concerned, ethnic mnorities are disadvantaged as
t hey never conme to know of vacanci es because they have never worked in those

i ndustries. They are unable to pass on to their friends and children the

i nformati on on vacancies. Therefore, such establishnents will always remain
all-white. The Comm ssions formal investigations have shown that 'informa
recruitnment' e.g. word of nouth recruitnent is unlawful as it discrimnates
indirectly against particular racial groups. However, even when these nethods
of recruitnment are corrected to remove their unlawful effect, it can take many
years before an inmpact is nmade on opportunities for ethnic mnority people.
Therefore, some urgent positive action is needed to correct the effect of past

di scrimnatory policies and practices of enployers in this regard. There could
be another situation where ethnic mnorities may not apply for jobs because they
do not see anybody fromtheir racial group working there or because of the past
direct or indirect discrimnation which has occurred in a particul ar

organi sation and it is well known that that enpl oyer does not enploy ethnic
mnorities at all or does not appoint themin particular posts. Here again just
to renove discrimnatory practices will not be enough. Mre needs to be done to
wi n the confidence of ethnic mnorities in that particular enployer and to
encourage and help themto apply. This help could be the encouragenent and
training as permtted in Sections 37 and 38 of the Act.

Section 38 permits an enployer to provide training for enployees from particul ar
ethnic mnority groups for jobs in which they are under-represented. Its main
use in practice seens to be to help enpl oyees for pronmotion. As this provision
does not extend to non-enpl oyees it cannot deal with situation nentioned above
where there are hardly any ethnic mnorities in the work force. For this
reliance must be placed upon Section 37, which until recently allowed training
by training bodies that had been designated by the Secretary of State for

Enpl oyment. Forty organi sations were designated by the Secretary of State to
run courses under S.37 by 1989. However, as a result of an anmendnent to S.37 in
1989 now enpl oyers are pernitted to provide training to non-enpl oyees of
particular racial groups where there is under-representation in the work
force.52 But to correct the effect of past discrimnation an enployer shoul d

al so be entitled, where there are no ethnic mnorities in the work force or a
particular racial group is under-represented, to carry out a policy of
preferring a nenber of that group for enploynent in the narrowy confined



situation where conpeting applicants for enploynent are equally well qualified
to carry out the job in question.53

As far as meeting the special needs of racial groups is concerned, Section 35 of
the Act allows this: "Nothing in Parts Il to IV shall render unlawful any act
done in affording persons of a particular racial group access to facilities or
services to nmeet the special needs of persons of that group in regard to their
education, training or welfare, or any ancillary benefits.'54 Al so under S.5
(2) (D) of the Act relevant persons to provide personal services for people from
the sane racial group could be appointed. Although recent experience has shown
that some of the local authorities have msinterpreted this section of the Act
and one has actually been taken to an industrial tribunal by the Conmission. 1In
1989 the Commi ssion received 88 conpl aints about alleged discrimnatory
advertisenents in enploynment and a high proportion of these concerned section
5(2) (D). However, after naking enquiries the Com ssion was satisfied that
about half of these were justified and in nmany others application of the
exception under the Act was m sunderstood. Most of these were resolved through
conci liation.

In relation to 'positive action' it is relevant here to | ook at the experience
of the United States in dealing with racial discrimnation, since its efforts to
achi eve equality have a longer history than those of Britain. The United States
has passed through three phases in tackling discrimnation.56 These are:

(1) The 'col our blind policy which started in 1954 and sinply stated that no
government official or private enploynment was allowed to discrimnate on the
basis of race. Even the keeping of race records was consi dered i nproper
However, the Civil Rights Act of 1964 and Voting Rights Act of 1965 changed al

t hat . 57

(2) The "affirmative action' phase which started in 1965 and required

enpl oyers with federal contracts to 'take affirmative action to ensure that
enpl oyees are treated ... without regard to their race, colour, religion, or
national origin.'58 The affirmative action policies were |ater extended to

i ncl ude education, housing and other areas. The |laws required enpl oyers and
others to take positive steps such as advertising in newspapers and nmmgazi nes
read by bl acks, collecting race/ethnic data, and recruiting bl acks where they
wer e under-represented but there was no requirenent of quotas to be net.

(3) The 'quota' phase, which started in 1971 when the Departnent of Labour
promul gated an interpretation of the Civil R ghts Act 1964 and the Executive
Order 11246 of 1965 that nade racial quotas mandatory. This regulation is known
as Revised Order No 4 and it outlines in detail the required contents of
affirmative action plans to be devel oped and nonitored by institutions that have
contracts with the Federal Governnent. This applies to blacks, Hi spanics,
religious mnorities, wonen, workers over 50, the handi capped and Vi et nam War
Vet erans. The governnent now requires that statistical goals be set for
mnorities and the Department of Labour is responsible for administering
Executive Order 11246 and revised order No 4 to the Ofice of Federal Contract
Conpl i ance Prograns (OFCCP). This third phase, though still called "affirmative
action' no doubt, is asking enployers to try harder to nmake affirmative action
effective.

I would like to enphasi se here that the American experience both in terns of
achi evenents and m st akes about the redressive action policies becones rel evant
to the debate on these issues in Britain. Furthernore it is inportant because
generally race and sex discrimnation legislation in Britain are based on the
Ameri can nodel

5. Vol untary Sector, Local and Central Governnent



In addition to anti-discrimnation |aw enforcenent in Britain the voluntary
sector makes an inportant contribution to elimnating racial disadvantage and
discrimnation. |In particular the role of 103 Conmunity Rel ati ons Councils
(CRCs), partly funded by the Conm ssion under S.44 of the Act, is crucial at
local level in the elimnation of racial discrimnation and the inplenentation
of redressive action policies. Recently, as a result of new partnership between
t he Conmi ssion and the CRCs, npbst of them have been renaned as Race Equality
Councils (RECs). The CRCs/RECs' work mainly includes: community service, public
education, campaigning on relevant issues, comunity devel opment and policy
devel opnent in the field of race relations. However, as a consequence of the
new partnership the work progranmes of the CRCs/RECs will be agreed and

noni tored cl osely by the Conm ssi on.

Furthernore many | ocal authorities have made good progress in tackling racia

di sadvantage and discrimnation follow ng their obligations under S.71 of the
Act. For exanple, sone authorities have set up race relations units to nonitor
their own enploynent policies and services. It nust be pointed out that sone of
t hese policies are not w thout problens. However, a number of |ocal authorities
have yet to take appropriate action and others need to do nore as enpl oyers and
provi ders of various services.

In the light of their obligations under S.71 of the RRA, the Local Governnent
Act 1988 (LGA) now enables local authorities to ensure that conpanies with which
t hey have contracts for goods or services achieve mni num standards in their
equal opportunity policies and practices. Under the LGA contractors may be
required to give satisfactory answers to six questions, approved by the
Secretary of State, and that |ocal authorities may include clauses requiring
contractors to take particul ar measures to ensure that they operate equa
opportunity policies and practices.59 However, |ocal authorities rmust inplenent
equal opportunity policies thenselves and denonstrate good practices before
expecting contractors to do this.

Before this legislation sone |ocal authorities including the now abolished
Greater London Council (GLC) and the Inner London Education Authority (ILEA) had
used contract conpliance with contractors and suppliers and their experience
showed that it works in the |ight of their obligations under S.71 of the RRA
1976. The working of the LGA 1988 on Contract Conpliance needs close nonitoring
and an agency like the CRE should be given the responsibility to do this.

Central CGovernnment has two programes which aimto tackle racial disadvantage
the Urban Programme and S.11 of the Local Governnent Act 1966. The Urban
Progranmme is seen to help inner cities, where nost of the ethnic mnorities
live, as the major source of finance for voluntary sector schemes. Section 11
is seen as the major vehicle of central government financial support for |oca
authorities' programmes to tackle racial disadvantage. Section 11 enpowers the
Hone Secretary to pay 75 per cent grants in respect of the enploynent of staff
by | ocal authorities to nmake special provision for ethnic mnorities in their
areas whose | anguage and custons differ fromthose of the community at |arge.

It is used for the appointnment of staff in education, libraries, housing, socia
services and recreation. However, the effect of these progranmes has been
margi nal and in sone cases they have either not been taken up or not used
effectively or have been m sused, particularly the S.11 funds. It is also clear
fromstatistical evidence that by the use of S.11 ethnic minority workers have
been margi nalised. A recent scrutiny of S.11 has been conpleted by the Home
Ofice, and this resulted in new guidelines for the use of these funds. 60

The Governnent has also started a linmted nmonitoring of the Civil Service as
part of its equal opportunity policy. The nonitoring has shown under -
representation of ethnic minorities in particular grades and areas. However, on
'contract conpliance' no progress has been made al though since 1969 there has
been a clause in all governnment contracts requiring contractors to conformto



t he enpl oynent provisions of the Race Relations Act. There is great potentia

t hrough governnent contracts for getting enployers to adopt and to nonitor

ef fective equal opportunity policies. But so far this power has not been used.
However, in Northern Ireland under the Fair Enmployment Act 1989 the Governnent
has included requirenents of contract conpliance, record keepi ng and specia

i ndustrial tribunals to deal with religious discrimnation. Simlar obligations
need to be placed on enpl oyers regarding racial discrimnation. The
CGovernment's response so far is that different considerations apply to the
Northern Irel and situation. 61

6. Concl usi ons and Action Required

Recent trends show that sone progress has been nade to tackle racia

di scrimnation. However, direct discrimnation, has often become covert and
difficult to detect. Therefore, a new defintion of indirect discrinmnation is
needed whi ch should cover any policy, practice, and situation which is

i ntroduced, allowed or continued and which has a significant adverse inpact on a
particul ar ethnic or racial group and which can not be denonstrated to be
necessary. It is still difficult to prove cases of discrimination and the
renmedi es for individual conplainants are so feeble. Many people do not fee

that it is worthwhile to go through all the publicity, stress and costs. The
nunber of individual conplainants remains | ow although research shows that

t housands of acts of discrimnation take place every year. To use law as a
deterrent, effective sanctions are needed in the 1990s as now exi st for Northern
Ireland (see below). Furthernore, it is inportant that in addition to

enpl oyers, individual enployees who discriminate against ethnic mnorities
shoul d al so be punished. It is ironic that while immigration |legislation seens
to be very effective, though sometines unfair, race relations policies have not
been that effective.

In Britain the purpose of racial discrimnation |egislation seens to be mainly

renedial while in the United States it is preventive as well. The franmework of
the British legislation is broadly right. However, sone of its ambiguities need
to be removed and generally it requires strengthening. |In particular, the

Government's own activities should not be exenpt fromthe Act. Furthernore, it
is important that keeping of ethnic records is nade nandatory and that both
Central CGovernnment and |l ocal authorities inplenent 'contract conpliance' and the
CRE shoul d be given the responsibility of monitoring this. Sone of this is

al ready being done in another part of the United Kingdom Northern Ireland,
where under the Fair Enploynent (Northern Ireland) Act 1989, all public and
private sector enployers, with nore than 25 enpl oyees are required to nonitor
their work force.62 This is simlar to the Anerican situation with one
exception that the Presidential Executive Orders cover only Federal contractors.
The O fice of Federal Contract Conpliance Prograns nonitors this and the

Anmeri can contractors who do not conply are penalised. In Northern Ireland the
sanctions for non-conpliance include straightforward financial penalties for
bot h governnment contractors and ot her enployers as well as non-renewal for the
contracts.63 It appears that there is 100 per cent registration of conpanies
with the Fair Empl oyment Commission as is al nost 100 per cent response to

enpl oyers nonitoring exercise which clearly shows that sanctions do work. 64
Such sanctions do not exist under the Race Rel ations Act.

A cl ose exani nation of the Fair Enployment (Northern Ireland) Act shows that
there is nothing in that |egislation which cannot be inplenented for racia
mnorities if the Race Relations Act 1976 is strengthened accordingly. It
appears that the Governnent is follow ng double standard within the sane
country. In one part i.e. Northern Ireland, religious groups are covered
exclusively by the Fair Enploynent Act and racial minorities are excluded while
in rest of the United Kingdomracial groups are covered by the Race Rel ations
Act but religious groups are excluded. It is now well known that the forner

| egi sl ati on was passed by pressures fromthe Irish |lobby in the United States. 65



However, ethnic mnorities in Britain do not have simlar political support
abroad. But as citizens of this country they are entitled to equal treatnent.

Central government and | ocal authorities should also nonitor their contracts in
order to establishing how many of these go to ethnic mnority contractors and
suppliers. Because it is equally crucial to provide equal opportunity for
ethnic mnority businesses.

It is inmportant that the Government should set a good exanple. So far this has
not happened. It would be helpful if the Governnment nade use of its contracts
to achi eve equal opportunity by offering advi ce where needed and appl yi ng
sanctions only if this approach fails. As indicated above under the LGA 1988
the CRE could be given the job, with additional financial resources, of

noni toring contract conpliance for the Central Government as well.

The other issue for the 1990s is the free novenent of people throughout the

Eur opean Conmmunity (EC) under the Single European Act from January 1993. There
are several aspects of the European Act which relate to ethnic mnorities. For
exanple, Britain has legislation to tackle racial discrimnation which does not
exi st in a nunber of other nenber states. Furthernore, there is no such

legislation at EC |l evel. Therefore, while ethnic mnorities fromBritain are
covered by the Race Relations Act, they would not have a simlar protection in
ot her European countries although citizens fromother EC countries will have

such protection in Britain.

The other issue is the restriction of noverment of non-community citizens or
"third country nationals'. (there are 7.5 mllion non-community citizens in EC
countries). There are other worries in Britain: that it would be made nore
difficult for relatives and friends of ethnic mnorities to get visit visas, the
right to appeal against refusal of a visit visa may be w thdrawn, the question
of controls at external borders and the issue of the rights of asylum seekers
are not clear.

Two ot her concerns in the EC context are worth mentioning: the nutual

recogni tion of qualifications and equal opportunity dinmension for contract
conpliance. On the nutual recognition of qualifications the Directive on the
Mut ual Recognition of Diplonmas66 does not recogni se non-EC qualifications. This
clearly has inmplications for thousands of ethnic nminorities who received their
qualifications from New Commonweal th countries. As far as the Contract
Conpl i ance and equal opportunity considerations are concerned, the EC Directives
on public procurenent cover financial and comrercial criteria only. However,
under the Local Government Act referred to above |ocal authorities in Britain
are allowed to take a few equal opportunity considerations into account for
their contracts. It is clear that all these anonalies need to be renoved and
make sure that new EC legislation is an i nprovenent on the current |egislation
in Britain. Generally there is an urgent need for anti-discrimnation

| egi sl ati on on European | evels and accordingly rel evant anendnents to the Treaty
of Rome.

Therefore, the agenda for action for the 1990s is quite clear to fight racial
discrimnation and inequality in Britain and at EC |l evels. The | aw shoul d not
just condemm racial discrimnation, but help to eradicate it with good
conpensation and redress for victinms. This will help to increase the confidence
of ethnic mnorities in the law itself and the systens which use and interpret
it.

However, it is ironic that some of the professions which could help to elimnate
raci al discrinmnation are not free fromit thenmselves. For exanple, the Race

Rel ati ons Committee of Inns of Court and the Bar concluded that there was racia
di scrimnation against ethnic mnority barristers. It has recommended a code of



practice designed to reduce or elinnate racial discrimnation in selecting
pupils or tenants in chanbers and in the distribution of chanbers' work. 67

It is argued by sone that the crimnal justice systemitself is not free from
raci al discrimnation. For exanple, the over-representation of black prisoners
is seen by sone as a result of this. A Home Ofice study published in 1986
found that 8 per cent of male inmtes and 12 per cent fenale prisoners were of
African and West Indian origin while these groups conprised just over 1 per cent
of the total population. The National Association for the Care and Resettl enent
of Offenders (NACRO argued that this disparity was partly due to racia
discrimnation and called for a 'determ ned programme to elimnate racism and
discrimnation fromthe crimnal justice system'68 However, recent figures
show that 15.1 per cent of the male prison population and 25.7 per cent of the
femal e prison population are fromethnic mnority groups.69 This neans that

i nstead of any inprovenent the situation has deteriorated and therefore urgent
action is required to correct this inbal ance.

The evidence presented in this paper about past and present racia

discrimnation is such that radical approaches are needed to deal with it in the
1990s. In particular, it seens that racial discrimnation is being transnmtted
to the British born second generation ethnic mnorities. As a consequence the
gap between ethnic mnority and white young people is wi dening. Furthernore,
there is enough evidence presented in various reports that ethnic mnority young
peopl e are not prepared to tolerate any longer their disadvantaged position in
society.70 Their inmmgrant parents might have accepted racial discrinination as
the price to pay for econom c opportunities in Britain but ethnic mnority young
people will not.71

Therefore it is inportant that if the | aw against racial discrimnatinis to
have an increased i npact on the actual day-to-day extent of discrimnation, then
it must be through the deterrent effect of strategic investigations and detailed
research exercises on a greater scale than at present. The legal action
stemming fromformal investigations and individual conplaints, should have a
deterrent effect and tackle past, present and any future discrimnation.

A national effort, led by the Government and supported by all political parties,
is crucial to the elimnation of racial discrimnation and equality of
opportunity. 'Political will' is essential at both | ocal and central Governnent
| evel s and enpl oyers and trade unions need to work with everybody el se to
elimnate racial discrimnation and provide equality of opportunity.

But nmore ethnic mnorities need to participate in the structures of society to
bri ng about change. They nust beconme menbers of advisory conmittees, industria
tribunal s, judges, school governing bodies, menbers of |ocal councils and
Parlianment, officers of trade unions and political parties to influence the
overal | decision nmaking process. Sone progress has been nade in this context
but a lot nore needs to be done in the 1990s to increase the participation of
ethnic minorities in all aspects of British public life.

This is a challenge for us in the 1990s to be net with strong and effective
legislation and with conmitnent fromall concerned in Britain so that ethnic
mnorities achieve equality and get the opportunities to play their full part as
equal citizens in its economc, social and political institutions and

devel opnent s.



7. Not es and Ref erences

1. Muhamad Anwar (1979) The Myth of Return: Pakistanis in Britain, London
Hei nemann.
2. The termethnic mnority is used throughout the paper for those people

whose originis mainly fromthe New Commpnweal th countries. The two nmain groups
of ethnic mnorities in Britain are the Asians and the Afro-Cari bbeans.

3. Muhamad Anwar (1990) ' The Context of Leadership: Mgration, Settlenent
and Racial Discrimnation' in M Anwar (with P. Werbner) (eds) Black and Ethnic
Leaderships in Britain, London: Routl edge.

4. The freedom of nmovenent was restricted after the Conmonweal th | mm grants
Act came into force in 1962. For details see Muhammad Anwar, The Myth of
Return, op.cit.

5. The 1981 Census did not provide us with the conplete picture of the ethnic
mnority population in Britain because an 'ethnic' question was not asked in the
census. Because the information collected was based on birth place and was
asked wi thout a question on parents' birthplace, those U K born ethnic

m norities who have established separate households fromtheir overseas - born
parents were not identified in the 1981 census. This neans that, for areas |ike
Cardiff, Bristol and Liverpool, with long established ethnic mnority
conmunities, the 1981 census infornmation about ethnic mnority groups is
nmeani ngl ess. Therefore, 1981 census information used in this paper should be
treated as an under-estimte. Furthernore, we are already in 1990 and thus the
size of the ethnic mnority popul ati on has gone up since the 1981 census.

6. Muhamad Anwar (1986) Race and Politics, London: Tavistock Publications.
According to the 1981 census the highest ethnic mnority popul ati on of 85.4 per
cent was in Northcote ward in the London Borough of Ealing.

7. O fice of Popul ati on Censuses and Surveys (1983) Census 1981: Country of
Birth, London, HMSO

8. Muhamad Anwar (1979) The Myth of Return, op.cit.

9. Leon Brittan (1983) Speech mmde in Bradford.

10. Colin Brown (1984) Black and Wiite Britain, London: Policy Studies
Institute.

11. Muhamad Anwar (1982) Young People and the Job Market, London: CRE

12. Colin Brown and Pat Gay (1985) Racial Discrimnation 17 Years After the
Act, London: Policy Studies Institute.

13. See Commission for Racial Equality's (CRE) various formal investigation
reports in enploynment.

14. For details of these surveys, see CRE' s Annual Report 1985 and Davi d Drew
and Elizabeth C ough (1985) The Future in Black and Wiite, Sheffield: City
Pol yt echni ¢ and Labour Force Survey 1989.

15. John Brennan and Phillip MGeevor (1987) Enploynment of G aduates from
Ethnic Mnorities and (1990) Ethnic Mnorities and the Graduate Labour Market,
London: CRE

16. Chris Ranger (1988) Survey of Teachers, London: CRE



17. CRE (1986) Press Rel ease, 29 May and Chartered Accountancy, Training
Contracts, (1987); and St George's Hospital Medical School, (1988) London: CRE.

18. Muhammad Anwar and Ameer Ali (1987) Overseas Doctors: Experience and
Expect ati ons, London: CRE.

19. CRE (1984) Race and Council Housing in Hackney, Race and Housing in
Li verpool: A Research Report, (1984) and Racial Discrimnation in Liverpool City
Council, (1989) London: CRE.

20. In particular see CRE (1985) Race and Mortgage Lendings in Rochdale, and

CRE (1990) Estate Agencies in O dham London: CRE. Also see CRE' s report (1990)

Sorry, its gone: testing for racial discrimnation in the private rented housing
sector, London: CRE.

21. CRE (1987) Living in Terror, London: CRE and Hone Affairs Committee,
(1989) Racial Attacks and Harassment, (HC1l7) London: HVSO.

22. Swann Committee (1985) Education For All, London: HVMSO and CRE (1985)
Swann: A Response fromthe Conm ssion for Racial Equality, London. Also see

Bhi khu Parekh (1983) "Educational Opportunity in Milti-Ethnic Britain" in Nathan
d azer and Ken Young (eds) Ethnic Pluralismand Public Policy, London:

Hei nemann.

23. CRE (1985) Birm ngham Local Education Authority Referral and Suspension of
Pupi | s, London: CRE.

24. Cecil Wight, The Early Years: How Children of Ethnic Mnority G oups
Experience School s, London: CRE (forthcom ng).

25. Muhamad Anwar (1990). 'Redressive Action Policies inthe UK ' in S
Mtra (ed) The Politics of Positive Discrimnation, Bonbay: Popul ar
Publ i cati ons.

26. CRE (1984) Inmgration Control Procedures, London: CRE. Also see CRE
(1989) Mandatory visas: visiting the U K from Bangl adesh, India, Pakistan,
Ghana and Nigeria, London: CRE.

27. Honme OFfice (1981) Racial Attacks: A Report of a Home Office Study London:
HVBO and Home Affairs Committee (1986) Racial Attacks and Harassnment, London:
HVBO, The Response to Racial Attacks and Harassnent (1989), London: Hone Ofi ce;
and Home Affairs Comittee (1989) Racial Attacks and Harassnent, op.cit.

28. Muhammad Anwar (1990) ' The Context of Leadership: Mgration, Settlenent
and Racial Discrimnation' in M Anwar (with P. Werbner) (eds) Black and Ethnic
Leaderships in Britain, op.cit.

29. HMBO (1976) Race Rel ations Act, London.
30. CRE (1985) Review of the Race Relations Act 1976; Proposals for Change,
London: CRE. For the history of the Act see Philip Sooben (1990). The Oigins

of the Race Rel ations Act, Research Papers in Ethnic Relations (No.12), Centre
for Research in Ethnic Rel ations.

31. CRE, 1987-89 Annual Reports, (See the Comm ssion and the Law Section in
t hese reports).

32. CRE (1985) Review of the Race Rel ations Act 1976; Proposals for Change,
op.cit.

33. Depart nent of Enploynment (Feb 1986 and April 1990) Enpl oynent Gazette.



34. See CRE's Annual Reports for 1984, 1985 and 1989.

35. Vi nod Kumar (1985) Industrial Tribunal Applicants Under Race Rel ations Act
1976: A Reearch Report, London: CRE.

36. CRE (1985) Review of the Race Rel ations Act 1976, op.cit.
37. CRE' s Annual Reports 1985 and 1988.
38. HVBO (1976) Race Rel ations Act op.cit.

39. Peter Sanders (1983) "Anti-Discrimnation Law Enforcement in Britain," in
Nat han d azer and Ken Young (eds), op.cit.

40. Re: The Prestige Group PLC (1984) IRLR 335 - The House of Lords deci sion.
41. Honme OFfice (1975) Racial Discrimnation (Wite Paper) London: HVSO

42, Hone Affairs Commttee (1981-82) H. C. 46 1 Para 14.

43. Race Rel ations Act 1976 op.cit, S.58 (7) and S.50 (5).

44. For details see Centre for Research in Ethnic Relations, (1990) Research
Programme 1989-93, (Qccasional Papers in Ethnic Relations (No.®6).

45, CRE (1989) Are Enpl oyers Conplying? A Research Report, London: CRE.

46. HMSO (1989) Local Government and Housi ng Act 1989, London, and CRE (1990)
Code of Practice in Non-rented (owner-occupi ed) Housing (Consultation Draft)
London: CRE.

47. CRE, (1989) Code of Practice for the Elimnation of Racial Discrimnation
in Education, London: CRE.

48. CRE (1984) Annual Report 1983, London: CRE.

49. Muhammad Anwar (1990) 'Ethnic classifications, ethnic nonitoring and the
1991 Census' New Community, 16(4).

50. | bi d.
51. CRE (1985) Positive Action and Equal Opportunity in Enpl oyment, London.

52. As a result of this anendnent the designation by the Secretary of State is
not required.

53. CRE (1985) Review of the Race Rel ations Act 1976, op.cit.
54, HVBO (1976) Race Rel ations Act 1976, S. 35.
55. CRE (1990) Annual Report 1989, London.

56. Nat han d azer (1983) Ethnic Di |l emmas 1964-82 Canbri dge, Massachusettes:
Harvard University Press.

57. Title VI of the Cvil Rights Act of 1964 declared that 'no person in the
United States shall, on the ground of race, colour, or national origin, be
excluded from participation or be denied the benefits of, or be subjected to
di scrimnation under any programre or activity receiving Federal finance

assi stance. '



58. Presi dent Lyndon Johnson issued this order in 1965.
59. HMSO (1988) The Local CGovernnent Act 1988, London.

60. Home OFfice (1988) A Scrutiny of Grants Under Section 11 of the Local
CGovernment Act 1966, London and Honme Office (1990) Section 11 of the Local
Government Act 1966: Grant Administration: Proposals, London.

61. HVBO (1989) The Fair Enpl oynent (Northern Ireland) Act 1989, Belfast:
HVBO.

62. | bi d.

63. Depart nent of Economni c Devel oprment (1989), Fair Enploynent (Northern
Ireland) Act 1989: Code of Practice, Belfast: HWVSO

64. John Edwards ' The Law as Promptional Instrunment' (forthcoming) in Peter
Braham Ali Rattansi and Dick Skellington (eds) "Race", Education and Society:
Reader 3, Open University and (1990) 'What Purpose Does Equality of Opportunity
Serve' New Community 16: 2.

65. R Osbourne and R Cormack (1989) 'Fair Enployment Towards Reformin
Northern Ireland' Policy and Politics, 17 (4).

66. The Directive cones into force in 1991.

67. The Daily Tel egraph, 24 July, 1986.

68. Home O fice (1986) The Ethnic Origins of Prisoners: The prison popul ation
on 30 June 1985 and persons received July 1984 - March, 1985. London: Al so see
the Guardian 19 June, 1986.

69. Conmi ssion for Racial Equality (1990) Bail Hostels and Racial Equality,
London: CRE.

70. Lord Scarman (1981) The Brixton Disorders 10-12 April 1981 London: HWVSO
and Lord Gfford, (1986) The Broadwater |nquiry Report: Disturbances of Cctober,
1985. London.

71. Muhamad Anwar (1981) Between Two Cul tures, London: CRE (Third Edition).



* Section 11 of the Local Governnent Act 1966 enables the Hone Secretary to
fund additional |ocal authority staff enployed to tackle needs particular to
conmuni ti es of Commonweal th origin.



