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APPROACHING THE UNIVERSAL
DECLARATION OF HUMAN RIGHTS

MARK PHILIP BRADLEY

On the evening of Saturday, December 10, 1949, more than three thousand
people packed into Carnegie Hall in New York City. They did so to celebrate
the first anniversary of the adoption of the United Nations Universal Decla-
ration of Human Rights at a concert performed by the Boston Symphony
Orchestra with Leonard Bernstein at the podium. The crowd in the hall was
largely made up of delegates to the United Nations General Assembly,
which hours before had brought its fourth regular session to a close, as well
as many figures, like Eleanor Roosevelt, who played central roles in th.e
drafting of the Declaration. A larger listening public heard the event a§ it
was broadcast on radio and televised live by the National Broadcasting
Company.’ ’

The program opened with a new work commissioned spemﬁcal}]y fqr the
event, Aaron Copland’s Preamble for a Solemn Occasion, a short 51x—m1'n'ute
piece for orchestra and narrator. Copland took as his text for the composition
this portion of the 1945 United Nations Cha{'ffl‘:

We the peoples of the United Nations, determined to save succeeding gener-

ations from the scourge of war, which twice in our lifetime has brought untold

sorrow to mankind, and to reaffirm faith in fundamental human rights, in the
dignity and worth of the human person, in the equal rights of men and women

of all nations large and small, and . . . to promote social progress and better

standards of life in larger freedom . . . have resolved to combine our efforts to

accomplish these aims.?
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As Sir Laurence Olivier came onto the stage, the crowd stood in silence
while he read the full preamble to the Universal Declaration of Human
Rights and its more specific calls for'the respect and observance of indi-
vidual human rights as the common standard of achievement for all peoples
and nations. The Copland piece then began: initially in a dissonant vein
aimed to evoke the scourge and sorrows of war, a mood that shifted in the
Preamble’s second section toward a more triumphant sensibility supported
by the liberal use of brass and percussion. Olivier then read from the UN
Charter, his voice quietly underlined by an orchestral reprise of the opening
segment of the piece, after which the triumphal valences of the second sec-
tion returned to bring the composition to an affirmative and ringing
climax.?

Copland’s Preamble is not especially well known. It certainly doesn’t
have the same presence in the classical musical canon as his Fanfare forthe
Common Man. Copland himself dismissed it as something of a “pot boiler.”
While critics in 1949 were considerably kinder, it remains one of his most
obscure works and goes unrecorded in its original form to this day. Yet
Copland’s Preamble and its performance in 1949—both the sweep of the
ambitions it conveyed and its subsequent obscurities—are a helpful way of
approaching the history of the Universal Declaration and its impact on the
emergent global human rights order of the late twentieth century.

On the one hand, the musical language of Copland’s Preamble for a
Solemn Occasion and its reception in Carnegie Hall capture a moment in the
making of a transnational human imagination that was in fact extraordinary,
if still imperfectly understood. Upon adoption in 1948 by the United
Nations General Assembly, the Universal Declaration of Human Rights was
the first international instrument to articulate global human rights norms
and duties. Its thirty articles were hammered out over a period of two years
in commitiees that brought together leading international figures such as
Eleanor Roosevelt, René Cassin of France, Charles Malik of Lebanon, and
P. C. Chang of China, along with the active participation of representatives
from a variety of Latin American states, the Soviet Union, and India. The
final document sought to protect not only individual civil and political
rights, but economic and social rights as well. The Declaration’s sweeping
guarantees of their protections were as expansive as its catalog of rights.
“Everyone is entitled to all the rights and freedoms set forth in the Declara-
tion,” its authors promised, “without distinction of any kind.”* Nothing,
seemingly not even state sovereignty, was to trump the individual rights

enumerated in the document. Because of its concern with the individual, its
capacious sensibility about what constituted human rights, and its global
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aspirations for their protection, there had simply never before been anything
quite like the Universal Declaration.

The spirit that drove the Declaration also set into motion an unprece-
dented series of regional and transnational rights declarations, covenants,
and conventions immediately following World War II. In Latin America,
delegates at several Pan-American congresses during the war adopted a re-
gional human rights vocabulary that anticipated the Universal Declaration
and culminated in the adoption of the 1948 American Declaration of the
Rights and Duties of Man. At the same time, Western European states began
to draft their own rights lexicon, producing the European Convention on
Human Rights in 1950. In Geneva, member societies of the International
Committee of the Red Cross began discussions in 1946 to crafi protections
for the rights of noncombatants in times of war. Meanwhile the Interna-
tional Military Tribunal at Nuremberg developed the concepts of “crimes
against humanity” and “crimes against the peace” that would become cor-
nerstones of the theory and practice of universal justice in international
human rights law.% Finally as Copland’s Preamble was being played in
Carnegie Hall, discussions at the United Nations centered on a convention
to outlaw genocide; a global freedom of information covenant; protective
rights of asylum for refugees; and the drafting of legally binding guarantees
of the political, economic, and social rights enshrined in the Universal
Declaration.’

In the years that followed the celebration in New York City, the Universal
Declaration did not fall into quite the same deep memory hole as Copland’s
Preamble, but it was often seen at the margins of an international order
shaped by the Cold War and decolonization. Even at its creation in 1948,
news of the drafting and adoption of the Universal Declaration vied with
events such as the Berlin blockade, the establishment of the State of Israel
and war with its Arab neighbors, the communist seizure of power in
Czechoslovakia, and the assassi}ation of Mahatma Gandhi. Indeed front-
page headlines the day following the commemorative concert in Carnegie
Hall in 1949 trumpeted imminent Indonesian independence, the introduc-
tion of Chinese communist troops into the French war in Vietnam, and the
negotiations that would lead to the establishment of the North Atlantic
Treaty Organization.® More than twenty years would pass before the Uni-
versal Declaration’s broadest aspirations began to be concretized in interna-
tional human rights law and practice.

It is telling that Jeri Laber, who founded Human Rights Watch and
became one of the most visible activists in the remarkable resurgence and
explosion of global human rights politics in the 1970s, writes in her
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memoirs: “I did not use the words ‘human rights’ to describe our cause: it
was not part of my everyday vocabulary and would have meant little to m(’)sr
people at that time . . . Back in the early 1970s the concept of human rightg
w.as rr¥ainly in the province of legal and academic specialists.”™ By and large
historians too had forgotten the Universal Declaration and the human ri g}is
moment of the 1940s. Until 1998 the American Historical Review di.d not
publish an article with the phrase “human rights” in its title, and it would be
2904 before an article appeared in the journal dealing with human rights
history after 1945.'° The first scholarly histories of the making of the Uni-
versal Declaration only emerged in the last decade. i
. How do you write the history of a document that is both simultaneously

without global or historical precedent and yet one whose Very existence
c.ould seemingly be so quickly forgotten? Too often the Universal Declara-
tion has gotten caught as a kind of stand-in for more general attitudes about
the nature and significance of a global human rights order in the period after
1945. In one still influential accounting, states and peoples from ever-wider
se.:ctors of the globe inexorably seem to bring into being ever more capa-
glous articulations of human rights and their protections in the local, na-
tlonfil, and transnational spheres—all of this unfolding in a gra(’iual
Whiggish progression toward an apparently soon to be realized Kantiar;
perpetual peace. These views are usually expressed in narratives of the
power of individuals—human rights heroes and heroines (most notably
Eleanor Roosevelt, who is often given a star role in the making of the Uni-
versal Declaration) who collectively transform the ways in which local and
global actors see the world around them.!?

Against these evolutionary and sometimes overly celebratory narratives
others approached the very notion of global human rights with considerabl);
more skepticism. The apparent triumphs of a human rights regime for these
observers are little more than a smokescreen or illusion, what Jeremy Ben-
tham famously called “nonsense upon stilts.”"* For many self-styled real-
ists, the embrace of rights-talk in such normative statements as the Universal
Declaration should not obscure the ways in which the more fundamental
exerc‘ise and hierarchies of power within and between states and societies
remains .largely unchanged. Pointing to the prevalence of gross violations of
human rights by liberal and illiberal states throughout the post-1945 period
they argue the voluntaristic ethos of the Universal Declaration are no matc};
for ;.)o.wer politics.'* Other skeptics working in the fields of postcolonial and
feminist studies have focused on how talk of universal human rights
obscures its genealogies in Western imperialism and heterosocial patriar-
chy. Here the Universal Declaration is sometimes rendered as emblematic
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of how a particular set of hegemonic Euro-American norms came, unfairly
in their view, to structure the global rights order."

These approaches to the Universal Declaration and the broader problem
of understanding the emergence of global human rights politics do impor-
tant interpretative work. Accounts that center on the rise of local and global
human rights movements have recovered a set of people, ideas, and pro-
cesses that had been marginalized or ignored in most histories of the post-
1945 world. And if realist and other skeptic perspectives too quickly
remarginalize or dismiss these developments, they nonetheless remind us of
the contested ground on which human rights norms stand and the enduring
forces that contribute to their uneven realization in practice.

But there are dangers in collapsing our understanding of the Universal
Declaration and its legacies solely into these analytical categories. Most
important, they elide the questions of why the global articulation of indi-
vidual human rights norms came to be believable through the making of the
Universal Declaration in the 1940s and how those sensibilities have lin-
gered in the more than sixty years since it was ratified by the United Nations
General Assembly. To do this, we need to be willing to put aside not only
some of the skepticism about the project of global human rights but also the
notion of linear progress that has infused more celebratory historical ac-
counts of its unfolding.

In their place, it may be more useful to concentrate, as Lynn Hunt urged
in her study of what she termed the eighteenth-century rights revolution, on
moments of “jumps and discontinuities.”' Moments in which global rights-
talk after 1945 did, in fact, become believable in a range of geographic,
cultural, and gendered contexts, offering at particular times and places what
transnational publics, nonstate actors, and some states saw as a powerful—
if sometimes contested and contradictory—language to more fully realize
human dignity and welfare in a space that transcended the local and the

national. ~

To unpack the human rights moment of the 1940s, it is important to ap-
preciate the liminal contours of the global environment from which the Uni-
versal Declaration emerged. The full force of the Cold War was yet to come,
and to most observers the escalating pace of the move to decolonization in
the global South was an unanticipated contingency. A spirit of internation-
alism hovered over the postwar world, most notably in the creation of the
United Nations where articulations of rights and sovereignty were both in
play at the intersection of the domestic and the transnational. At the San
Francisco conference that brought the United Nations into being in 1945,

the American delegation, under heavy pressure from domestic groups and
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actors in Western Europe and the global South that strongly favored interna-
tional guarantees of human rights, proposed the provisions that put human
rights at the center of the United Nations Charter. The language of the per-
ambulatory Article 1, in which member states pledged “respect for human
rights and fundamental freedoms for all,” and Article 55, which guaranteed
freedom from discrimination “without distinction as to race, sex, language
or religion,” were the product of these efforts.

Concerns about the conservative and racialist backlash that these provi-
sions might produce in the United States and fears of the European imperial
powers that the Charter’s human rights language could be employed against
them by anticolonial movements to hasten the end of empire, however,
prompted the American delegation to introduce language in what became
Article 2(7) of the Charter that promised “nothing in the Charter should
authorize . . . intervention in matters that are essentially [emphasis added]
within the domestic jurisdiction of any state.”!” But what, in fact, would
“essentially” come to mean?

At the close of World War II, the relationship between the emergent
global rights order outlined in the Charter, particularly its insistence that
member states protect the individual rights of all their citizens, and its
domestic jurisdiction clause remained open. The Charter’s articulation of
global rights norms, some contemporary observers believed, offered at least
the possibility of remaking the bounds of sovereignty. The articulation of
global rights norms in the Charter and later in the Universal Declaration
appeared to these observers to offer at least the possibility of a revolutionary
transformation in the relationships among the individual, the state, and the
international.

This new thinking allowed the Indian delegation at the United Nations in
1946 to win the support of the General Assembly for a resolution that criti-
cized the South African government’s passage that year of the Asiatic Land
Tenure and Indian Representation Act for its discriminatory treatment of the
country’s Indian population. The ironies here ran especially deep. South Afri-
can Premier Field Marshal Jan Smuts, who had, in fact, drafted the human
rights language in the preamble of the United Nations Charter—apparently
never dreaming it would have any implications for his own government (or,
for that matter, any substantive implications at all)—insisted that the domestic

jurisdiction clause prevented discussion of or action on the treatment of Indi-
ans in South Africa at the United Nations. But after tense and sustained
debate, India’s argument that the General Assembly could hear and rule on
cases like this one that violated the Charter’s human rights language won the
day by a two-thirds majority of Assembly members.'®
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Pushing on the expansive conditions of possibility in the early postwar
period took place not only in the top-down elite sphere of the United Nations
but emerged in more quotidian, bottom-up and local spaces as well. Daniel
Cohen and Atina Grossmann’s essays on the micropolitics of refugee relief
policies in the aftermath of World War Il in this volume can be read as in-
stances of these more on-the-ground efforts to harness the fluidities of the
postwar moment.'? So too were a series of cases that made their way through
the American courts in the late 1940s and early 1950s, which employed the
then novel legal argument that the controlling authority of international human
rights norms across national borders in the United Nations Charter and Uni-
versal Declaration trumped existing U.S. federal and state laws and claims of
national sovereignty. Brought by Japanese American, African American, and
Native American plaintiffs, these cases used a transnational frame to approach
a variety of instances of domestic racial discrimination in housing, in land and
fishing rights, in public accommodation, in education, and in marriage.”

To give just one illustrative example, Rice v. Sioux City Memorial Park
Cemetery, Inc., emerged in 1953 in the wake of the death of Sergeant John
Rice in the Korean War. Rice’s widow had entered into a contract with the
Sioux City cemetery for his burial. At the graveside services, several ceme-
tery officials noted a number of Native American mourners and suspected
Rice might have been Native American. They visited his widow who told
them their assumption was correct. The cemetery, with a “Caucasians only”
burial policy, ordered her husband’s body removed. The action drew imme-
diate and national attention, prompting President Truman’s intervention;
Truman arranged for Rice to be buried at Arlington National Cemetery. Not
placated by the president’s symbolic gesture, Rice’s widow sued in Jowa
courts in part on global human rights grounds.?! When the Iowa Supreme
Court dismissed the case, she took it to the U.S. Supreme Court. In their

brief for the Supreme Court, Rice and her lawyers dwelt at some length on
Charter-inspired claims arguing that the Iowa court had “violated the basic
and very fundamental concepts of equality not only announced but also
pledged by the United Nations Charter and all of the member nations of

2922

which the United States is one.”*

The petitioners in the Rice case and the other global rights cases in this
period, along with the judges that heard them favorably, acted to harness the
potentialities of international human rights guarantees and more relaxed
conceptions of national sovereignty to combat racial discrimination in the
United States. For them, the Universal Declaration was believable. It would,
for instance, allow a California court in a Japanese land-rights case to argue

in a 1950 opinion:
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Discrimination against a people of one race is contrary to both the letter and
to the spirit of the [UN] Charter which, as a treaty, is paramount to every law
of every state in conflict with it. [California] law must therefore yield to the
treaty as the superior authority.”

The California court provided perhaps the most muscular assertion of the
domestic reach of global rights norms in the American context. Nonethe-
less, a substantial number of state and federal courts, and in one case several
Supreme Court justices, proved receptive to these claims. Their responses,
like those of the UN General Assembly in 1946 to the Indian case against
South Africa, reveal the horizons of possibility unleashed by the Universal
Declaration for the global protection of individual human rights.

These moves to explore the denser textures of the human rights moment
of the 1940s should not obscure its internal contradictions and limits. If the
universalizing vocabulary of the Declaration could be powerfully employed
to address local violations of human rights, 1t could also operate to erase
the particularities of the rights claims made in its name. In the early post-
war period, for instance, the Nazi genocide against European Jewry was
drained of its specificities and a particular Jewish fate came to be repre-
sented as universal human suffering. Not only was this so at the Nuremberg
Trials, where the murder of Jews was subsumed under the label of “crimes
against humanity,” the universalizing impulse resonated even more broadly
at the level of popular culture. As several scholars recently noted, the pre-
sentation and reception of Anne Frank’s diary in the 1950s, when it first
became an international best seller as well as a popular stage play and film,
downplayed the centrality of the Jewish dimension of the story and the
complex richness of Anne’s personality. In their place, the lives of the
Franks were rendered as an uplifting symbol of humanity and Anne a cli-
chéd figure “who possessed a seemingly never-ending optimism and hope
for mankind.”*

The problems of human rights universalism did not go unnoticed by
some contemporary observers. The American Anthropological Associa-
tion’s 1947 “Statement on Human Rights,” prepared at the invitation of
those drafting the Universal Declaration, rejected the notion of unjversal
human rights altogether, emphasizing the plurality of cultural references
and authorities for conceptions of rights.” Similarly UNESCO director
Julian Huxley’s efforts in 1947 to find a common philosophical basis for
human rights floundered, with some interlocutors such as Gandhi question-
ing the whole enterprise of universal rights making.? The more general ten-
dency toward absolutism for defining a universal human rights order in the
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1940s, and the reticence to consider political, social, and cultural particular-
ities, would continue to inflect human rights politics after the 1940s. They
would also pose persisting interpretative challenges for historians who were
simultaneously sympathetic to the cause of human rights but shared a disci-
plinary commitment to causality as a mode of inquiry.”’

The moment of the Declaration turned out to be a fleeting one, with 1ts
expansive potentialities largely closed down by the mid 1950s. For the
United States and the Soviet Union, their early postwar engagement on
human rights questions except as an extension of Cold War polemics largely
came to an end by the early 1950s. The attention of most states and peoples
in the global South was increasingly focused on collective self-determination
in the Cold War-inflected decolonization struggles of the 1950s and 1960s
rather than the individual rights claims of the Universal Declaration. For
their part, imperial powers in Western Europe, most notably Great Britain
and France, remained wary of advancing a transnational human rights agenda
that potentially undermined efforts to maintain control over their colonial
territories.?

In the jumps and discontinuities that shaped the trajectory of the global
rights order after 1945, the human rights norms of the Universal Declaration
became believable again in the 1970s when their spirit reemerged with a
vengeance along with a renewed appreciation of the kind of political work
the human rights frame could do. The florescence of Amnesty International
and its Nobel Prize in 1977, the claims for political and civil rights among
dissidents in the Soviet Union, the Helsinki Accords, the Charter 77 move-
ment in Eastern Europe, the international women’s conference in Mexico
City in 1975, Carter’s human rights diplomacy and transnational campaigns
against human rights abuses in Latin America and South Korea and apart-
heid in South Africa, to name just a few, were all products of this return to
global human rights talk.

We know \;él‘y little about the histories of these remarkable develop-
ments. If the history of the Universal Declaration and the human rights mo-
ment of the 1940s only began to be written a decade ago, the scale and
scope of the long 1970s have just started to come into view by historians.?
This exciting new work, and some of the best of it is included in this vol-
ume, suggests that global human rights politics increasingly shifted focus
from the state-dominated norm construction of the 1940s to transnational
nonstate human rights advocacy and, somewhat later, to the enforcement of
a thickening body of global rights norms by both state and nonstate juridical
actors. The rapid proliferation of nongovernmental human rights organiza-
tions, which increased ten-fold between 1961 and 1984 to more than twelve
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thousand, was one critical element of the move toward transnational advo-
cacy, as was a widening of the kinds of rights that were seen as deserving
global protection and the growing ubiquity of international human rights
law to enforce them. There were fewer than twenty global human rights
legal instruments in force in 1950; in 2000 there were almost a hundred ¥
Moreover, beginning in the 1980s, new transnational juridical bodies such
as regional courts and international tribunals—as well as the novel use of
domestic courts—provided individual victims of state human rights abuses
with redress and compensation. In all this, individuals mattered too. It is
difficult to imagine a history of the 1970s that did not give attention to such
leading figures as the Russian Andrei Sakharov, the Czech Vaclav Havel, the
South African Nelson Mandela, the Argentinian group Madres de la Plazo
de Mayo, the South Korean Kim Dae-jung, or the East Timorese José
Ramos-Horta.

But the new human rights history of the 1970s has rightly steered away
from more Whiggish conceptions of the contours of these developments and
usefully foregrounds many of their tensions and contradictions. Essays in
this volume by Barbara Keys, on the troubling ways in which torture came
to matter to transnational publics in some instances and not others, and by
Brad Simpson, on the willingness of the international community (state and
nonstate actors alike) to look away from the human rights implications of
genocide in East Timor, remind us that the seemingly capacious vision of
human rights norms can be distressingly narrow. The violations of some
rights, often political and civil and then only in particular geographic spaces,
attracted Western human rights activists—who would become the gate-
keepers of transnational human rights talk and practice in the 1970s and
1980s—other modes and locales of rights violations did not.

In an even larger sense that reveals the lingering potency and problem-
atics of 1940s universalism for global rights talk, many of the nonstate actors
at the forefront of the human rights campaigns of the 1970s were, con-
sciously, indifferent to context. Political repression and its history were,
building on the historian Greg Grandin’s arguments about the somewhat dif-
ferent but related work of truth commissions, presented as moral parable
rather than a causal network of political and social relations.*! This was espe-
cially true for Amnesty International, arguably the most influential nonstate
human rights actor in this period. In the organization’s internal and public
articulations of its self-described “impartial” mission, Amnesty continually
insisted “we do not seek to explain the root causes of political repression”
and that its work was based on “universally shared values, leaving all other
matters to the side.”** In leaving politics, as they are more conventionally
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understood, behind, Amnesty drained from many of the cases it lifted up the
structural forces and local particulars that gave rise to the violations of rights
in the first place. Substituting the universal for the particular brought vic-
tories and gave the movement much of its popular appeal. But it left open,
and indeed ignored, the multiple and sometimes conflicting causes that had
prompted the rediscovery of the lexicon of global human rights.

If pieces of the puzzle of global human rights history in the 1970s and
beyond are now being put into place in an increasingly sophisticated schol-
arship, we still don’t know where the ubiquitous presence of human rights
talk in this period really came from. There are some intriguing hypotheses.
In one view, the collapse of competing utopias in the 1970s—whether
socialist internationalism in Europe, the liberal Cold War order in the United
States, or the emancipatory discourse of Third Worldism—opened a space
in which a variety of local actors from American presidents to Soviet dissi-
dents and Latin American radicals began to see the transnational protection
of human rights as a compelling form of antipolitics. A complementary
though more structural explanation locates the transformations of the 1970s
in the accelerating forces of globalization, most notably the emergent power
of transnational finance and global civil society, that challenged the pre-
dominant political and economic statism of the postwar international order.
From this perspective, the result was a world of complex interdependence in
which traditional state geopolitics increasingly gave way to a new transna-
tional politics of human rights, public health, the environment, and the
global economy.*

In positing a fundamental break with the past, whether it be shifts in
belief or in the international system (or both), these arguments begin to help
us understand critical dimensions of the jumps and discontinuities repre-
sented by the moment of the long 1970s. And yet, in so forcefully drawing
attention to~upture over continuity, they implicitly (and sometimes explic-
itly) do not attach much significance to the human rights histories of the
1940s for making sense of the 1970s and the present.**

That doesn’t feel quite right. Let me close by offering one last case sug-
gestive of the persisting intersections between this second global human
rights moment of the late twentieth century and the larger meanings we
might accord to the Universal Declaration.

On March 29, 1976, seventeen-year-old Joelito Filartiga was tortured to
death by Americo Pefia-Irala, the inspector general of police in the capital
city of Paraguay. Joelito was the son of Joel Fildrtiga, a doctor and
long-standing opponent of the regime that had dictatorially ruled Paraguay
since 1954. Joel Fildrtiga unsuccessfully sought redress against Pefa and
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the police in Paraguayan courts for the torture and murder of his son. Sev-
eral years later Fildrtiga and his daughter came to the United States seeking
permanent political asylum. When they learned that Pefia was also in United
States and living in Brooklyn, they filed a complaint in U.S. District Court
against him claiming Pefia had wrongfully caused Joelita’s death by
torture.™

The complaint rested on the Alien Tort Statute, which established U.S.
federal district court jurisdiction over “all causes where an alien sues for a
tort” committed “in violation of the law of nations.”*® The legal strategy was
a bold one. The Alien Tort Statute, a part of the Judiciary Act of 1789, had
rarely been invoked in American courts since and never before on questions
dealing with human rights. Lawyers for the Filartigas argued that official
torture violated an emerging norm of customary international law, in part
brought into being by the prohibitions against torture in Article 5 of the
Universal Declaration, and this trigged the applicability of the statute for
their case against Pefia.

The District Court dismissed the complaint. But in a sweeping June 1980
opinion, the U.S. Court of Appeals held that deliberate, official torture did
violate universally accepted norms of international human rights law and
that under the Alien Tort Statute an alien could bring an alleged torturer
before federal court for actions committed outside the borders of the United
States. The Fildrtiga decision foreshadowed accelerating moves after
1980—among them efforts to try the Chilean General Pinochet in Spain; the
emergence of international tribunals in the Hague, Rwanda, and Cambodia;
and the establishment of the International Criminal Court—aimed at global
accountability in cases of torture and other gross violations of human rights.

Filartiga illustrates the revolutionary reach of human rights norms in and
across the boundaries of the nation-state first set in motion by the framers of
the Universal Declaration. But it also reveals some of the forces that shaped
and constrained the global meanings of human rights and the legacies of the
Declaration. The presiding judge in the Fildrtiga case closed his opinion
this way: “In the twentieth century the international community has come to
recognize the common danger posed by the flagrant disregard of basic
human rights . . . The torturer has become—Iike the pirate or slave trader
before him—hostis humani generis, an enemy of all mankind.”

Many, if not most, who read the judge’s opinion (myself included) are
likely to agree. In a normative sense, for most people, to enslave or torture
another person is unthinkable. But, of course, in practice, it isn’t. Before
and after Fildrtiga, just as before and after the abolition of slavery, human
rights norms and beliefs didn’t necessarily govern practice. The unthinkable
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persists, most recently and dramatically, in American prisons in Iraq and
Cuba, and in other violations of political, economic, social, sexual, and cul-
tural rights in the United States and the rest of the world. Contemporary
domestic courts, American included, have been considerably more reticent
to take cases where their own nationals were accused of torture, reflecting
the continuing unevenness between the universal and the particular that
inflected human rights politics in the 1940s and 1970s.*

But the Fildrtiga case also helps us understand how the broader sensibil-
ities of the Universal Declaration have come to make the suffering of
strangers matter as much as one’s own. As they do, and perhaps because
they do, the history of the Universal Declaration and its meanings over the
last sixty years have produced a believability in the world-shattering power
of global human rights talk—no matter how contingent and situated the
discourse of rights has been in historical time and however detached we
ought to be from celebratory or dismissive narratives of its unfolding. If
chastened by the ambiguities, contradictions, and failures of the past—and
as historians by the conflicting pulls of “the cause” and causality—in the
end it is the right to hope that drives us forward.
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