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PRETFACE

HE hiftory of man is a delightful
fubjeét. A rational enquirer is no

lefs entertained than inﬁru&ed, in tracing
the progrefs of manners, of laws, of arts,
from their birth to their prefent maturity,
Events and {ubordinate incidents are, in
each of thefe, linked together, and con-
ne&ed in a regular chain of caufes and ef-
fe@ts. Law in particular, becomes then
only 2 rational ftudy, when it is traced
hiftorically, from its firft rudiments among
favages, through fucceffive changes, to its
higheft improvements in a civilized focie~
ty.  And yet the ftudy is feldom condu&t-
ed in that manner. Law, like geography,
15 taught as if it were a colleGion of fadls
merely: the memory is employed to the
full, rarely the judgment. This method;
were it not rendered familiar by cuftom,
would appear ftrange and unaccountable,
a2 With



w PRETFAGCE

With refpe& to the political conflitution
of Britain, how imperfe&t muft the know-
ledge be of that man who confines his
reading to the prefent times? If he fol-
low the fame methoed in fludying its laws,
have we reafon to hope that his knowledge
of them will be more perfed?

Sucu negle@t of the hiftory of law, is
the more ftrange. that in place of a dry,
intricate, and crabbed fcience, law treated
hiftorically becomes an entertaining ftudy ;
entertaining not only to thofe whofe pro-
feflion it is, but to every perfon who hath
any thirft for knowledge. With the ge-
nerality of men, it is true, the hiftory of
law makes not fo great a figure, as the hif- -
tory of wars and conquefts. Singular e-
vents, which by the prevalence of chance
or fortune excite wonder, are much relith-
¢d by the vulgar. But readers of folid
judgment find more entertainment, in {tu-
dying the conftitution of a flate, its go-
yernment, its laws, the manners of its

people ;
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people ; where reafon is exercifed in dif-
¢covering caufes and tracing effeCts through
a long train of dependencies,

Tre hiftory of law, in common with
other hiftories, enjoys the privilege of gra-
tfying curiofity. It enjoys beiide feveral
peculiar privileges, The feudal cuftoms
ought to be the ftudy of every man who
propofes to reap inftruction from the hi-
flory of modern European nations: bes
caufe among thefe nations, public tranf-
acions, no lefs than private property, weré
fome centuries ago regulated by the feudal
{yftem. Sovereigns formerly were many
of them connelted by the relation of fu-
perior and vaflal. The King of England,
for example, held of the French King ma-
ny fair provinces. The King of Scotland,
in the fame manner, held many lands of
the Englith King. The contiovérfies a-
mong thefe princes were generally feudal;

and without a thorough knowledgé of the -

feudal fyftem, one muft be ever at a lofs

a3 id



Vi P RETFACE

in forming any accurate notion of fuch
controverfies,” or in applying to them the
ftandard of right and wrong.

THE feudzﬂ fyftem is conne&ed with the
municipal law of this ifland, fill more than
with the law of nations. It formerly made
the chief part of our municipal law, and
in Scotland to this day makes fome part,
In England, indeed, it is reduced to a fha-
dow. Yet, without excepting even Eng-
land, much of our prefent pra@ice is evi-
dendly derived from it. This confidera-
tion muft recommend the fendal fyftem,
to every man of tafte who is defirous to
acquire the true {pirit of law.

BuT the hiftory of law is not confined
to the feudal fyftem. It comprehends par-
ticulars without end, of which one addi-
tional inftance fhall at prefent fuffice, A
ftatute, or any regulation, if we confine
ourfelves to the words, is feldom fo perfpi-
saous as to prevent errors, perhaps grofs

ones,
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ones. In order to form a juft notion of
any fatute, and to difcover its fpirit and
intendinent ; we ought to be well inform-
ed how the law ftood at the time, what
defect was meant to be {upplied, or what
improvement made, Thefe particulars re-
quire hiftorical knowledge ; and therefore,
with refpe@ to flatute-law at leaft, fuch
knowledge appears indifpenfable.

In the foregoing refpects, I have ofteri
amufed myfelf with a fanciful refemblance
of law to the river Nile. When we entet
upon the municipal law of any country i
its prefent ftate, we refemble a traveller;
who, crofling the Delta, lofes his way a-
mong the numberlefs branches of the E-
gyptian river. But when we begin at the
fource and follow the current of law, it is
in that courfe no lefs eafy than agreeable ;
and all its relations and dependencies aré
traced with no greater difﬁcu‘lty, than are
the many fireams into which that magnj=

aj3 ficent
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ficent river is divided before it is loft in
the {ca,

Ax author, in whofe voluminous wri-

tings not many things deferve to be copied,

has however handled the prefent fubje&t

with fuch {uperiority of thought and ex-
preflion, that in order to recommend the

hiftory of law, I will cite the paffage at

large. ““ 1 might inftance (fays he) in o-
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ther profeflions the obligation men lie
under of applying themfelves to certain
parts of hiftory, and I can hardly for-
bear doing it in that of the law, in its
nature the nobleft and moft beneficial to
mankind, in its abufe and debafement
the moft fordid and the meft pernicious,
A lawyer now is nothing more, I fpeak
of ninety-nine in a hundred at leaft, to
ufe fome of Tully’s words, nzf; leguleius
quidem cautus, et acutus praeco actionum,
cantor jformularum, auceps fyllabarum,
But there have been lawyers that were
orators, philofophers, hiftorians: there

“ have
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have been Bacons and Clarendons,
There will be none fuch any more, till
in fome better age, true ambition or
the love of fame prevails over avarice ;
and till men find leifure and encourage-
ment to prepare themfelves for the ex-
ercife of this profeffion, by climbing up
to the vantage ground, fo my Lord Ba-
con calls it, of fcience, inftead of gro-
veling all their lives below, in a mean,
but gainful, application to all the little
arts of chicane. Till this happen, the
profeffion of the law will fcarce deferve
to be ranked among the learned pro-
feflions : and whenever it happens, one
of the vantage grounds to which men
muft climb, is metaphyfical; and the
other, hiftorical knowledge, They muft
pry into the fecret recefles of the hu-
man heart, and become well acquainted
with the whole moral world, that they
may difcover the abfiraét reafon of all
laws: and they muft trace the laws of
particular ftate, efpecially of their own,

® from
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“ from the firft rough fketches to the moré
“ perfe@ draughts; from the firft canfes
“ or occafions that produced them, through
“ all the effe@s, good and bad, that they
¢ produced *,”

THE following difcourfes are feleCted
from a greater number, as a fpecimen of
that manner of treating law which is here
fo warmly recommended. The author
flatters himfelf, that they may tend to ex-
cite an hiftorical {pirit, if he may ufe the
expreflion, in thofe who apply themfelves
to law, whether for profit or amufement ;
and for that end folely has he furrendered
them to the public, :

AN additional motive concurred to the
feleCtion here made. The difcourfes relate,
each of them, to fubje&ls common to the
law of England and of Scotland; and, in
tracing the hiftory of both, tend to intro-

' duce

* Bolingbroke of the Study of Hiftory, p. 353. quarte
edit.
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duce both into the reader’s acquaintance,
1 have often refleGed upon it as an un-
happy circumftance, that different parts
of the fame kingdom fhould be governed
by different laws. This imperfetion could
not be remedied in the union betwixt Eng-
land and Scotland; for what nation will
tamely furrender its laws more than its li-
berties? But if the thing was unavoid-
able, its bad confequences were not alto=
gether fo, Thefe might have been pre-
vented, and may yet be prevented, by e-
ftablithing public profeflors of both laws,
and giving fuitable encouragement for car-
rying on together the ftudy of both. To
unite both in fome fuch plan of educa-
tion, will be lefs difficult than at firft view
may be apprehended ; for the whole ifland
originally was governed by the fame law;
and even at prefent, the difference confifts
more in terms of art than in fubftance.
Difficulties at the fame time may be over-
balanced by advantages: the propofed
plan has great advantages, not only by re-

moving
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moving or leffening the forefaid incorives
nience, but by introducing the beft me-
thod of ftudying law; for I know none
more rational, than a careful and judicious
comparifon of the laws of different coun-
tries, Materials for fuch comparifon are
richly furnifhed by the laws of England
and of Scotland. They have fuch refem=
blance, as to bear a comparifon almoft in
every branch ; and they fo far differ, as to
illuftrate each other by their oppofition.
. Our law will admit of many improvements
from that of England; and if the author
be not in a miftake through partiality to
his native country, we are rich enough to
repay with intereft, all we have occafion to
borrow. A regular inftitute of the com=
mon law of this ifland, deducing hiftori=
cally the changes which that law hath un-
dergone in the two nations, would be a
valuable prefent to the public; becaufe it
would make the ftudy of both laws a tafk
cafy and agreeable. Such inflitute, it is
true, i an undertaking too great for any

ons
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one hand. But if men of knowledge and
genius would undertake particular bran-
ches, a general {yftem might in time be
completed from their works. This fub-
je&, which has frequently occupied the
author’s thoughts, muft touch every Bri-
ton who withes a complete union ; and a
North-Briton in a peculiar manner, Let
us refle® but a moment upon the condi-
tion of property in Scotland, fubjeéied in
the laft refort to judges, who have little
inclination, becaufe they. have fcarce any
means to acquire knowledge in our law.
With refpect to thefe judges, Providence it
is true, all along favourable, hath of late
years been fingularly kind to us. But in
a matter {o precarious, we ought to dread
a reverfe of fortune, which would be fe-
verely felt. Our whole a&ivity is demand-
ed, to prevent if ; )Hible the impending
evil, There are men of genius in this
country, and good writers. Were our law
treated as a rational fcience, it would find
its way into England, and be ftudied there

for
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for curiofity as well as for profit. The au-
thor, excited by this thought, has ventured
to make an eflay; which, for the good of his
country more than for his own reputation,
he withes to fucceed. If his Effay be re-
lithed, he muft hope, that writers of great-
er abilities will be moved to undertake o-
ther branches fucceflively, till the work be
brought to perfeGion,

CONTENTS,
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CRIMINAL L AW

wI' the human fyftem no part, external or
J internal, is more remarkable than a clafs
of principles, intended obviouily to promote fo-
ciety, by reftraining men from harming each
other. Thefe principles, as the fource of the
criminal law, muft be attentively examined :
and to form a juft notion of them, we need but
refleCt on what we feel when we commit a crime,
or witnefs it. Upon certain aétions, hurtful to
others, the ftamp of impropriety and wrong is
imprefled in legible chara&ers, vifible to all, not
excepting even the delinquent. Pafling from the
altion to its author, we perceive that he is guilty ;
and we alfo perceive, that he ought to be punith-
ed for his guilt, He himfelf, having the fame
perception, is filled with remorfe ; and, which
A is
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is extremely remarkable, his remorfe is ascoms
panied with an anxious dread that the punifh-
ment will be inflicted, unlefs it be prevented by
his making, reparation or atonement. Thus in
the breaft of a man a tribunal is ereted for con.
fcience: fentence pafleth againft him for every
delinquency ; and he is delivered over to the
hand of Providence, to be punifhed in propor-
tion to his guilt. The wifdom of this contri-
vance is confpicuous. A fenfe of wrong is of
itfelf not fufficient to reftrain the excefles of paf-
fion : but the dread of punifhment, which is felt
even where there is no vifible hand to punifh, is
a natural reftraint {o efficacious, that none more
perfect can be imagincd *, This dread,, when
the refult of atrocious or unnatural crimes, is it
felf a tremendous punifhment, far exceeding all
that have been invented by men. Happy it is
for fociety, that inftances are rare, of crimes {o°
grofs as to produce this natural dread in its
higher degrees : it is, however, ftill more rare,.
to find any perfon fo fingularly virtuous, as ne-
ver to have been confcious of it in any degrees
When we perufe the hiftory of mankind, even
in their moft favage ftate, we difcover it to be
univerfal,  One inltance I muft mention, be-
caufe it relates to the Hottentots, of all men

the

* Effays on the Principles of Morality and Naturali
Religion, part 1. eff, 2, chap. 3.
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the moft brutith. They adore a certain infett
as their deity ; the arrival of which in a kraal,
is fuppoled to bring grace and profperity to the
inhabitants ; and it is an article in their creed,
that all the offences of which they had been guilty
to that moment, are buried in oblivion, and all
their iniquities pardoned *. ‘The dread that ac-
companies guilt, till punifhment be inflicted or
forgiven, muft undoubtedly be univerfal, when
it makes a figure even among the Hottentotes.
For every wrong, realon and experience make
us apprehend the refentment of the perfon inju-
red: but the horror of mind that accompanies
every grofs crime, produceth in the criminal an
impreffion that all nature is in arms againft him.
Confcious of meriting the higheft punifhment,
he dreads it from the hand of God, and from
the band of man: “ And Cain faid unto the
“ Lord, My punifhment is greater than I can
¢ hear. Behold, thou haft driven me out this
“ day from the face of the earth: and from thy
¢ face fhall T be hid, and I fhall be a fugitive
“ and a vagabond in the earth, and it fhall come
¢ to pals, that every one thar findeth me fhall
“flay met.” Hence the efficacy of human

punith.
* Kolben’s Prefent State of the Cape of Good Hope,
vol. 1. p. 9g9.%
T Genefis, iv. 13. 14,
Az
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punifhments in particular, to which man is a«
dapted with wonderful forefight, through the
confcioulnefs of their being juflly inflicted, not
enly by the perfon injured, but by the ma-
giflrate or by any one.  Abftralting from this
confcioufnefs, the moft frequent inftances of
chaftifing criminals would readily be mifappre-
liended for fo many alts of violence and op~
preflion; thie effelts of malice even in judges;
and much more fo in the party offended, where
the punifhment is infliéted by him.

"t he purpoles of Nature are never left imper.
fe&. Correfponding to the dread of puniih-
ment, is, firft, the indignation we have at grofs-
crimes, even when we fuffer not by them; and
next, refentment in the perfon injured, even for
the flighteft crimes: by thefe, ample provilion:
is made for infii¢ting the punifhment that ig
dreaded. INo pafiion is more keen. or fierce
than refentment; which, when confined within
due bounds, is authorifed by confcience. The
delinquent is fenfible, that he may be juftly
punifhed ; and if any perfon, preferably to
others, be entitled to infli&t the punifhment, it
muft be the perfon injured:

Revenge, therefore, when provoked by injury
or voluntary wrong, is a privilege thar belongs
to every perfon by the law of Nature; for we
have no criterion of right or wrong more illuf-
trious than the approbation or difapprobation of

confcience.
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confcience.  And thus, the firft law of Nature
regarding fociety, that of abflaining from inju-
ring others, is enforced by the moft eflicacious
fanCtions.

An author of the firft rank for genius, as well
as blood, exprefles himfelf with great propriety
on this fubject: ¢ There is another paffion very
¢ different from that of fear, and which, in a
¢ certain degree, is equally prefervative to us,
“¢ and conducing to our fafety. As that is fer-
¢ viceable in prompting us to fhun danger, fo
ts this in fortifying us againit it, and enabiing
us to repel irjury, and refilt violeace when

[4

-

[

-~

offered. *Is by this paffion that one creatyre
[1

-~

offering violence to another, is deteired from
the execution, whillt he cblerves how the ac.
tempt affelts his fellow, and knows by the
very figns which accompany this rifing mo-
tion, that if the injury be carried further, it
will not pafs eafily, or with Impunity. 13
this paflion withal, which, after violence and

[4

-~

[4

~

3

©

<

-

¢

ra

1

4

~

hotlility executed, rcufes a creature in oppo-
1
¢

-

b ila

fition, and aflilts him in retusting like hoftia
“lity and harm on the invader. ¥or thug ag
[4

rage and delpair increafle, a creature grows
. . .

ftll more terrible 3 and, being urged to the
greatelt extremity, finds 2 decree of flrength

[

(13

'

4

~

and boldnefs unexperienced il then, and

<

N

which had never rifen except ¢hroush the
0 - . r)
¢ height of provocation =,

But

* Chara&aillics, vol. 2. p. 141

A3
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But a curfory view of this paffion is not fuffi-
cient. It will be feen by and by, that the cri-
minal law in all narions is entirely founded up-
on it ; and for that reafon it ought to be exa-
mined with the utmoft accuracy. Refentment
is raifed in different degrees, according to the
fenfe one hath of the injury. An injury done
40 a man himfelf, provokes refentment in its
higheft degree. An injury of the fame kind
done to a friend or relation, raifes refentment in
a lower degree ; and the paffion becomes gra-
dually fainter, in proportion to the flightnefs of
the connetion. This difference is not the re-
fult of any peculiarity in the nature of the paf-
flon: it is occafioned by what is inherent in all
fenfible beings, that every one has the ftrongeft
fenfe of what touches itfelf. Thus a man hath
a more lively fenfe of a kindunefs done to him-
telf, than to his friend; and the paflion of gra-
titude is in proportion. In the fame manner, an
injury done to mylelf, to my child, to my friend,
makes a greater figure in my mind, than when
done to others in whom 1 am lefs interefted.

Every heinous tranigreflion of the law of Na-
ture raifeth indignation in all, and a keen defire
to have the criminal brought to condign punifh.
ment. Slighter tranfgreflions are lefs regarded.
A flight injury done to a ftranger, with whom
we have no connedtion, raifeth our mdxgnatlon,
it is true, but fo famtly as not to prompt any

revenge,
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revenge. The paflion in this cafe, being qui-
efcent, vanitheth in a moment. But a man’s
refentment for an injury done to himfelf, or to
one with whom he is conneted, is an a&ive paf-
fion, which is gratified by punifhing the delin-
quent, in a meafure correfponding to the injury.
And many circumftances muft concur before
the paffion be completely gratified. It is not
completely gratified with the fuffering of the cri-
minal': The perfon injured muft infli& the pu-
nifhment, or at leaft dire it ; and the criminal
muft be made fenfible, not only that he is pu-
nifhed for his crime, but that the punifhment
proceeds from the ‘perfon’ injured. When all
thefe circumftances concur, and net otherwile,
the paffion is completely gratified ; and common-
ly vanifheth as if it had never been. Racine
underftood the nature of this paffion, and paints
it with great accuracy in the following fcene.

CLEoNGZ.

Vous vous perdez, Madame. Lt vous devez fonger—

HermsMioNE.

Que je me perde, ou non, je fonge & me venger.

Je ne {ai méme encor, quoi qulil m’ait pu promettre,

Sur d’autres que fur woi, fi je dois m’en remertre.

Pyrrhus n’elt pas coupable 2 1ds yeux comme aux
miens, A

Et je tiendrois mes coups bicn plus stirs que les fieng,

Ay Quel
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Quel plaifir, de venger moi-méme mon injure;

De retirer mon bras teint du fang du parjure;

Er pour rendre fa peine et més plaifirs plus grands,
e cacher ma rivale & fes regards mourans !

Ab! fi du-moins Orefte, en punitlant fon crime,
Lui Laifloit le regret de mourir ma viltime!

Va le trouver, Dis-lui qu'il aprenne a Pingrat,
Qu'on Fimmole 2 ma haine, ct non pas a Pétat,
Chére Cléone, cours. Ma vengeance eft perdue,
S'il ignore, en mourant, que c'eft moi qui le tue.

ANDROMAQUE, att. 4. It 4.

Injury. or voluntary wrong, is commonly the
caule »f refentment ; we are taught, however,
by expericace, that fudden pain is fufficient
fomctunes to raife this paflion, even where inju-
TY is not intended. If 2 man wound me by ac-
cidert in a tender pait, the fudden anguifh, giv-
ing oo time for refleCiion, provokes refentnient,
which is as fuddenly exerted upon the involun-
tary caule. Treading upon a gouty toe. or
breaking a favourite vafe, may upon a warm
temper produce this effett. The mind engrof-
fed by bodily pain, or any pain which raifes
bad -humour, demands an obje& for its refent. .
ment ; 2nd whar object fo ready as the perfon
who was the occafion of the pain? that it was
undefigned is never thought of. In the fame
manner. even a {lock or a ftone becomes fome.
times the objelt of refentment. Striking my
fgot by accident againtt a flone, a fmart pain en-

fues ;
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fues : Refentment, fuddenly enflamed, prompts
me to bray the ftone to pieces. The paflion is
{till more irregular in a lofing gamefler, when
he vents it on the cards and dice. Al than can
be faid as an apology for fuch abfurd fits of paf-
fion, is, that they are but momentary, and vanifh
upon the firft refle®tion. And yet fuch indul-
gence was by the Athenians given to this irra-
tional emotion, that if a man was killed by the
fall of a ftone, or other accident, the inflrument
of death was deftroyed*, (1) Refentment raifed

by

(1) The 4io Noxalis among the Romans, founded alfo
upon the privilege of refentment, appears not altogether
void of reafon. Animals, it was thought, were not to be
exempted from punifiment more than men ; and when a
domeftic animal did mifchief contrary to its nature, the
law required, that it fhould be given up to the perfon
who was hurt, in order te be punithed. To make this
law effedlual, the 4ffo Noxalis was given, which fol-
lowed the animal, though even in the hands of a pur-
chafer poma fide.—§ 5. Infl. de Noxal. Action. So far
it was well judged, that propeity fhould yield to the
more efiential right of ftlf-prefervation, and to the privi-
lege of punifling injuries. 1t is probable, that originally
there was a neceflity to deliver the animal to punifiment,
without admutting any alternative. But afterward,

when paflions were more under {ubjeétion, and the con.
nedtion of property became more vigorous, which laft
wili be the fubjec of a following difcourfe, an alternative
was indulged to the defendant to repair the damage, if he
chofe to be at that expence, rather than furrender his
animal.

¥ Meurfius de leg, Atticis, L 1. caps 17



Y0 LAW.TRACTS.

by voluntary wrong, which s a rational and ufe-
ful paffion, is in a very different condition. It
fubfifts till the fenfe of the injury be done a-
way, by punifhment, atonement, or length of

time.
" But all the irregularities of this paffion are not

yet exhaufted. It is ftill more favage and irra-
tional, when, without diftinguifhing the innocent
from the guilty, it is exerted againft the rela-
tions of the criminal, and even againft the brute
creatures that belong to him. Such barbarity

will

animali—/ Yo gro Do Si quadrupes pauperiem feciffe dicatur.
——— Among modern nations, in Scotland at leall, this
afion went into difufe with the privilege of private pu-
nifhment. As at prefent it belongs to the magifirate
only to inflit punithment, the mifchief done by irrational
animals is not regarded, but for preventing the like mif-
chief in time coming. The fatisfaltion of private re-
venge is quite difregarded.

Ulpian feems not to have underfiood the nature or
foundation of the Aifio noxalis, in teaching the following
do@rine, That the proprietor is primarily liable to repair
the mifchief done by his animal, and that the alternative
of delivering up the animal, was afterward indulged by’
the Iaw of the Twelve Tables —. 6.6 1. De r(.'jml'lc 2ta
-——The law of Nature fubje@ts no man to repair the
mifchief done by his horfe or his ox, if not antecedently
known to be vicious. All that can be incumbent upon
him, by any rational principle, is, to deliver up the ani.
mzl to be punithed; and hence it is evident, that the
privilege indudged by law, was not that of giving up the
animal, but that of retaining it upon repairing the da-
mage.
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will fearce find credit with thofe who have no
knowledge of man but what is difcovered by
experience in a civilized fociety ; and yet, in the
hiftory and laws of ancient nations, we find this
favage practice, not only indulged without re-
drefs, but, what is ftill more aftonithing, we find
it authorifed by pofitive laws. Thus, by an
Athenian law, a man committing facrilege, or
betraying his country, was banithed, with all his
children * ; and when a tyrant was killed, his
children were alfo put to death 4. By the law
of Macedon (2), the punifhment of treafon was
extended againit the relations of the criminal {.
By a Scythian law, when a criminal was punih-
ed with death, all his fons were put to death
with him : His daughters only were faved from
deftruction §. In the laws of the Bavarians |,
the ufe of women was forbidden to clergymen,
¢ left (as in the text) the people be deftroyed
¢ for the crime of their paftor :” A very grofs
notion of divine punithment, And yet the Gre-

cians

(2) Hanno, one of the moft confiderable citizens of
Carthage, formed a defign to make himfelf tyrant of his
country, by poifoning the whole fenate at a banquet.
The plot being difcovered, he was put to death by tor-
ture, and his children, with all his relations, were at the
fame time cut off without mercy, though they had no
fhare in bis guilt.— Fuffin, L 21. cap. 4.

* Mcurfius, L 2. cap. 2.+ Meurfius, L 2. cap. 15.

1 Quintus Curtius, 1, 6. cap. 11 § Herodotuys, L. 4.

i Tit. 1. § 13. “
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cians enterrained the fame notion ; as appears
from the iliad, in the beginning :

Latona’s fon a dire contagion fpread,

And heap'd the camp with mountains of the dead,
"The King of men his rev’rend prieft defy’d,

And for the King’s offence the people died.

Lucan, for a crime committed by the King,
thought it not unjut to deftroy all Egypt *. But
it may appear ftill more furprifing, that this fa-
vage and abfurd pradtice continued very long in
fome parts of the Roman empire, though govern-
ed by laws remarkable for their equity.  Of this
the following ftatute of the Emperors Arcadius
and Honorlus t is clear evidence. ¢ Saucimus
¢ ibi effe poenam ubi et noxia eft. Propinquos,
< notos, familiares, procul a calumnia fubmove-
< mus, quos reos {celeris focietas non facit, Nec
“ enim adfinitas vel amicitia nefarium crimen
¢ admittunt. Peccata igitur fuos teneant au&to-
¢ res: Nec ulterius progrediatur metus quam
¢ reperiatur delitum. Hoe fingulis quibufque
“ judicibus intimetur.”” At the fame time, thefe
very Emperors, however mild and rational with
regard to others, talk a very different language
upon a crime which affected themlelves: After
obferving, that will and purpofe alone, without
any ouvert aft, 1§ treafon, fubjecting the guilty
perfon to a capital punithment and forfeiture of

goods,

* L.o. L 145, + L. 22, C. De poenis.
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goods, they go oninthe following words- < Tii-
« Jii vero ejusy quibus vitam' Imperatoria {pecia-
< Jiter lenitate concedimus, (paterno enim debe-
«¢ rent perire fupplicio, in quibus paterni, hoc eft’
< hereditarii, criminis exempla metuuntur), a’
¢ materna, vel avita, omnium etiam proximorum
¢ hereditate ac fucceffione habeantur alieni : Te-
¢ {tamentis extraneorum nihil capiant: Sint per-
¢ petuo egentes, et pauperes, infamia eos paterna
¢ femper comitetur, ad nullos prorfus honores,
“ ad nulla facramenta perveniant: Sint poftre~
s mo tales, ut his, perpetua cgeftate fordentibus,
¢ {it et mors folatium, et vita fupplicium *,>
Every one knows, that murder committed by a
member of any tribe or clan, was refented, not
only againft the criminal and his relations, but
againft the whole tribe or clan : A fpecies of re-
fentment fo common as to be diftinguithed by a
peculiar name, that of deadly feud.  So late as
the days of King Edmond, a law was made in
England, forbidding deadly feud, except betwixt
the relations of “the deceafed and the murderer
~ himfelt ; and declaring, that thele relations thall
forfeit all their goods, if they profecute with
deadly feud the relations of the murderer. In
Japan, to this day, it is the praftice to involve
children and relations in the punithinent of ca-
pital crimes +.

A

* Los. § 1. C Adleg. Jul, Majelt,
1 See Kemfer's Hiftory of Japan,
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A tendency to excefs, fo deftructive in the paf:

fion of refentment, is often in other paflions the
occafion of good.  Joy, when exceflive, as well
as gratitude, are not confined to their proper
objefts, but expand themfelves upon whatever is
connetted with thefe objects.  In general, all our
ative paflions, in their nafcent ftate and when
moderate, are accompanied with a fenfe of fit-
nefs and reftitude; but when exceflive, they
enflame the mind, and violently hurry it to ac-
tion, without due diftinction of objects.

And this leads to a reflection upon the irre-
gular tendency of refentment here difplayed.
If it be the nature of all altive paflions, when
immoderate, to expand themfelves beyond their
proper objedts, which is remarkable in friend-
thip, love, gratitude, and all the focial paffions,
it ought not to be furprifing, that refentment,
hatred, envy, and other diffocial paflions, fhould
not be more regular. Among favages, this ten-
dency may perhaps have a bad effect, by adding
force to the malevolent paffions : But in a civi-
lized frate, where diffocial paffions are foftened,
if not fubdued, this tendency is, upon the whole,
extremely beneficial.

It is obferved above, that revenge is a privilege
beftowed by the law of Nature on thofe who fuf-
fer by a voluntary injury ; and the correfpond-
ence hath alfo been obferved betwixt this privi-
lege and the fenfe of merited punifhment, which

makes
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makes the criminal fubmit to the punifhment he
deferves. Thus by the law of Nature, the per-
fon injured acquires a right over the delinquent,
to chaflife and punifh him in proportion to the
mJury 3 and the delinquent, fenfible of the right,
knows he ought to fubmit to it. Hence punifh-
ment is commonly faid to be a fort of deb,
which the criminal is bound to pay to the per-
fon he hath injured (3); and this way of fpeak-
ing may fafely be indulged as an analogi-
cal illultration, provided no confequence be
drawn that the analogy will not juftify, This
caution is not unneceflary; for many writers,
influenced by the foregoing femblance, reafon a-
bout punifhment unwarily, as if it were a debt
in the firi@telt fenfe. By means of the fame re-
femblance, a notion prevailed in the darker a ages
6f the world, of a fubftitute in punithment, who
undertakes the debt and {uffers the punithment
that another merits. Fraces of this opinion are
found in the religious ceremonies of the ancient
Egyptians and other ancient nations, Among
_them the conceptions of a Deity were grofs; and
of morality no lefs fo. We muft not therefore
be furprifed at their notion of a transference of
punifhment, as of debt, from one perfon to ano-
ther. They were impofed upon by the flight ana-
logy above-mentxoned which reafoning taught
them

(3) Upon this refemblance, the expreflion in the Reo-
maun language, f£lvers or pendere pocnasy is foundeds
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them not to corred, becaufe reafoning at that
time was in its infancy. The prevalence of this
notion in the religious ceremonies of the ancient
Egyptians, is vouched by Herodotus *. A bult
is chofen pure white, for a facrifice to their god
Apis, The viGtim is brought to the altar, a fire
"kindled, wine poured cat, and prayers pronoun-
ced. The bulliskilled ; and his head is thrown
into the river, with the following execration :
¢ May all the evils impending over thofe who
¢ perform this facrifice, or over the Egyptians in
¢ general, be averted on this head.” Even in
later times, when a Roman army was in hazard
of a defeat, it was not uncommon for the gene-
ral to devote himlelf to death, in order to obtain
the vi€tory . Is not this praétice founded up-
on the fame notion? Let Lucan anfwer the
queftion.

O utinam, coelique Deis, Erebique liberet

Hoc caput in cunétas damnatum exponere posnas !
Devotum hoftiles Decium prefiere catervae :

Me geminae figant acies, me barbara telis

Rheni turba petat : cun&is ego pervius haftis
Excipiam medius totius vulnera belli,

Hic redimat fanguis populos : hac caede luatur
Quicquid Romani meruerunt pendere mores.

L. 2.1 306.

And

* BOOk 2.
+ Tit. Liv. L 8, § 0. ; and again, L 10, § 28. 20,
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. And the following paffage of Horace, feems
to be founded on the fame notion.

At tu, nauta, vagae fe parce malignus arenae
Oflibus et capiti inhumato

Particulam dare.  Sic, quodcunque minabitur Eurus
Fluttibus Hefperiis, Venufinae
Plectantur fylvae, te fofpite.

CarM. 1. 1. ode 28;

That one fliould undertake a debt for anc-
ther, is a matter of confent, not repugnant to the
rules of juftice. But with refpe&t to the admi-
aiftration of juftice among men, no maxim has
a more folid foundation or is more univerfal,
than that punifhment cannot be transferred from
the guilty to the innocent. Punifliment, confi-
dered as a gratification of the party offended, is
purely perfonal; and, being infeparately con-
ne&ed with guilt, cannot admit of fubftitution.
A man may confent, it is true, to fuffer that pain
which his friend the offender merits as a punith.
ment; but the injured perfon is not fatisfied with
fuch tranfmutation of fuffering : his refentment
Is not gratified but by retaliating upon the very
perfon who did the injurys Yet, even in a mat-
ter obvious to reafon, {o liable are men to error
when led aftray by any bias, that to the foregoing
notion concerning punifhiment, we may impute
the moft barbarous pra&ice ever prevailed a-
mong favages, that of fubftituting human crea-

B tures
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tures in punifhiment, and compelling them to'un-
dergo the moft grievous torments, even death
itfelf. I {peak of human facrifices, which are
defervedly a lafting reproach upon mankind,
being of all human inftitutions the moft irra-
tional, and the moft fibverfive of humani}ty.
To facrifice a prifoner of war to an' incenfed
deity, barbarous and inhuman as it is, may ad.
mit fome excufe. But that a man fhould facri-
fice his children as an atonement for his crimes,
cannot be thought of without horror (4). Yet
this favage impiety can reflt upon no other founa
dation than the flight refemblance that punith-
ment hath to a debt ; which is a ftrong evidence
of the influence of imagination upon our condu@.
‘Lhe vitious hath ever been folicitous to transfer
upon others the punifhment they themfelves de.-
ferve ; for nothing is fo dear to'a man as hims
{elf. * Wherewith fhall I come before the
« Lord, and bow myfelf before the high God ?

 fhall

(4) When Agathocles King of Syracufe, after a com-
pleat victory laid fiege to Carthage, the Carthaginians,
believing that their calamities were brought upon them
by the anger of the gods, became extremely fuperflitions.
It had been the cultom to facrifice to their god Saturn,
the fons of the moft eminent perfons ; but the later prac-
tice was, to purchafe and breed up children for that pur-
pofe. That they might therefore without delay reform
what was amifs, they offered, as a public facrifice, two
hundred of the fons of the nobility.

Diodorus Siculus, lock 20, ¢k, 1.
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¢ {hall I come before him with burnt-offerings,
¢ with calves of a year old ? Will'the Lord be
¢ pleafed with thoufands of rams, or with ten
¢ thoufand rivers of oil ? fhall I give my firft-
« born for my tranfgreffion, the fruit of my body
¢ for the fin of my foul ?”” But this is not an
atonement in the fight of the Almighty. ¢ He
¢ hath fthewed thee, O man, what is good; and
¢ what doth the Lord require of thee, but to do
< juftly, and to love mercy, and to walk hume
¢ bly with thy God * ¢
I beg indulgence for a refleCtion that arifes
naturally from this branch of the fubjet ; that
the pérmitting vicarious punifhment is fubverfive
of humanity, and no lefs fo of moral duty. En-
courage a man to believe that without repent-
ance or reformation of manners he can atone for
his fins, and he will indulge in them for ever.
Happy it is for mankind, that by the improve-
ment of our rational faculties, the open profeffion
of compounding for fin is banifhed from all civi-
lized focieties : And yet from the felfithnefs of
hum:n nature this dotrine continues privately
to influence our condu¢t more than is willingly
acknowledged, or even fufpected. Many men
give puntual attendance at public worfhip, to
compound for hidden vices ; many are openly
charitable, to compound for private oppreffion ;
and many are willing to do God good fervice in -
B2 fupporting

* Micah vi,
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fupporting his eftablithed church, to compound
for aiming at power by a fattious difturbance of
the ftate. Such pernicious notions, proceeding
from a wrong bias in our nature, cannot be era-
dicated after théy have once got poflefiion ; nor
be prevented, but by early culture, and by fre-
quently inculcating the moft important of all
truths, That the Almighty admits of no compo-
fition for fin ; and that his pardon is not to be
obtained, without fincere repentance, and tho-
rough reformation of manners.

Having difcourfed in general of the nature of
punifhment, and of fome irregular notions that
have been entertained about it, I am now teady
to attend its progrefs through the different ftages
of the focial life. Society, originally, did not
make a {triét union among individuals. Mutual
defence againft a more powerful neighbour, be-
ing in early times the chief or fole motive for
joining in fociety, individuals never thought of
furrendering to the public, any of their natural
rights that could be retained confiftently with-
mutual defence. In particular, the privileges of
maintaining their own property and-of avenging:
their own wrongs, were referved to individuals:
full and entire. In the dawn of fociety accor-
dingly, we find no traces of a judge, properly fo
called, who hath power to interpofe in differences,
-and to force perfons at variance to fubmit to his
opinion, If a difpute about property, or about

any



Tr. 1. CrimMINAL Law. o1

any civil right, could not be adjufted by the par-
ties themfelves, there was no other method, but
to take. the opinion of fome indifferent perfon.
This method of determining civil differences was
imperfect ; for what if the parties did not agtee
upon an arbiter ? Or what if one of them proved
refrafory, after the chofen arbiter had given his
opinion? To remedy thele inconveniencies, it
was found expedient to eftablifh judges, who at
firft differed in one circumftance only from arbi-
ters, that they could not be declined.  They had
no magifterial authority, not even that of com-
pelling parties to appear before them. This is
evident from the Roman law, which fubfifted
many centuries before the notion obtained of a
power in a judge to force a paity into court,
To bring a difputable matter to an iffue, no
other means occurred, but the making 1t lawful
for the complainer to drag his party before ths
~ judge obiorto collo, as expreiled by the writers on
that law : And the fame regulation appears in
the laws of the Vifigoths *.  But jurildiction,
at firlt merely voluntary, came gradually to be
1mproved to its prefent ftate of beiag compulfory,
involving fo much of the magifterial authority
as is neceflary for explicating jurildiGtion, viz,
power of calling a party into court, and pewer
of making a fentence effeCual. Aund in this

Bj manner,

k4 L- 6 tit. 4.. _(5_{.,
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any civil right, could not be adjufted by the par-
ties themfelves, there was no other method, but
to take. the opinion of fome indifferent perfon,
This method of determining civil differences was
imperfedt ; for what if the parties did not agtee
upon an arbiter ? Or what if one of them proved
refraCtory, after the chofen arbiter had given his
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ters, that they could not be declined, They had
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for the complainer to drag his party before the
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B3 manner,

* L6t 4§ 4
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manner, civil jurifdiCtion in progrefs of time
was brought to perfection.

Criminal jurifdi&tion is in all countries of a
much later date. Revenge, the darling privi-
lege of undifciplined nature, is never tamely gi-
ven up ; for the realon chiefly, that it is not gra-
tified unlefs the punithment be infli&ted by the
perfon injured. 'The privilege of refenting in-
juries, was therefore that private right which was
the lateft of being furrendered, or rather wrefted
from individuals in fociety, This revolution
was of great importance with refpe& to govern-
ment, which can never fully attain its end, where
punifhment in any meafure is trufted in private
hands. A revolution fo coutradi@tory to the
ftrongeft propenfity of human nature, could not
‘by any power, nor by any artifice, be inftanta.
neous. It mult have been gradual; and, in
falk, the progreflive fleps tending to its com-
pletion, were flow, and, taken fingly, almoft
imperceptible ; as will appear from the follow-
ing hiftory. And to be convinced of the diffi
culty of wrefting this privilege from individuals,
we need but reflect upon the pratice of duelling,
fo cuftomary in times paft ; which the ftricteft
attention in the magiftrate, joined with the fe-
verelt punithment, have not altogether been able
to reprefs.

No prodution of art or nature is more im-

erfe& than is government in its infancy, com-
prchendmg
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'pmhending no fort of jurifdiftion, civil or cri-
minal. 'What can more tend to break the peace
of fociety, and to promote univerfal difcord,
than that every man fhould be the judge in his
own caufe, and infli&t punifhment according to
his own judgment ? But inftead of wondering
at the original weaknels of government, owr
wonder would be better direCted upon its pre-
fent ftate of perfetion, and upon the means by
which it hath arrived to that ftate, in oppofition
to the ftrongeft and moft ative principles of
human nature. This {fubjet makes a great fi-
gure in the hiltory of man; and that it partly
comes under the prefent undertaking, 1 efteem
a lucky cireumitance,

A partiality rooted in the nature of man,
makes private revenge a molt dangerous privi-
lege. ‘The man who is injured, having a firong
fenfe of the wrong done him, never dreams of
putting bounds to his refentment, The ofe
fender, on the other hand, under-rating the in-
jury, judges a flight atonement fufficient. TFur-
ther, the man who {uffers is apt to judge rafhly,
and to blame perfons without caufe. To re-
ftrain the unjuft effects of natural partiaity, was
not an ealy tafk ; and probably was not foon at-
tempted. But early mealures were taken to
prevent the bad effetts of rafh judgment, by
which the innocent were often opprefled. We
liave one early inftance among the Jews : Their

By cities
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cities of refuge were appointed as an interim
fanctuary to the man-flayer, till the elders of the
city had an opportunity to judge whether the
deed was voluntary or calual. If cafual, the
man was proteted from the refentment of the
party offended, called in the text the avenger of
blmwd : but he was to remain in that city until
the death of the high pricft, ta give time for re-
fentment to fubfide, If the man taking benefit
of the fan&uary was found guilty, he was deli-
vered to the avenger of blood that he might
die *. Inthe laws of the Athenians, and alfo of
the barbarous nations who difmembered the Ro-
- man empire, we find regulations that correfpond
to this among the Jews ; and which, in a differ-
ent form, prevented erroneous judgment. ftill
more effectually than was done by the cities of
refuge. 1f a crime was manifeft, the party in.
jured might avenge himfelf without any ceremo-
ny. Therefore it was lawful for 2 man to kill
his wife and the aduiterer found together +. It
was lawful for a man to kill his daughter taken
in the a& of fornication. The fame was lawful
to the brothers and uncles after the father’s
death {.  And it was lawful to kill a thief ap-
prehended under night with ftolen goods |,
' ~ But

* Numbers xxxv. Deut. xix,

4+ Mecurfius de leg. Atticis, L. 1. c. 4.3 Laws of the Vifi-
goths, 1. 3. tit- 4. § 4.5 Laws of the Bavar, tit. 7. § I

T Laws of the Vifig. 1. 3. tit. 4. § 5. -

| Laws of the Bavar. tit. &, § 5.
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But if the crime was not manifeft, a previous
trial was required, in order to determine whe-
ther the fufpeCted perfon was guilty or innocent,
Thus a married woman fufpeted of adultery,
muft be accufed before the judge 5 and, if found
guilty, fhe and the adulterer are delivered over
to the hufband to be punifhed at his will *, If
a free woman live in adultery with a married
man, fhe is delivered by the judges to the man’s
wife to be punithed at her will . He that fteals
a child, fhall be delivered to the child’s relations
to be put to death, or fold, at their pleafure {.
A flave who commits fornication with a free wo-
man, muft be delivered to her parents to be
put to death J|.

In tracing the hiftory of law through dark
ages, unprovided with records, or fo {lenderly
provided as not to afford any regular hiftorical
chain, we muft endeavour to fupply the broken
links, by hints from poets and hiftorians, by col-
lateral fals, and by cautious conje&tures drawn
from the nature of the government, of the peo-
ple, and of the times. If we ufe all the light
that is afforded, and if the conjeQural faéts cor-
refpond with the few falts that are diftinétly
vouched, and join all in one regular chain, more

cannot

* Laws of the Vifig. L 3. tit. 4+ § 3. .
T 1bid. L 3. tit. 4. § q.

1 Ibid Log.tie 3. 6 3.
| Laws of the Bavar. tit, 7. § 9.
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cannot be expefted from human endeavouts,
Evidence muft afford convition, if it be the beft

of the kind. This apology is neceflary with re-
-gard to the fubjet under confideration. In
tracing the hiftory of the criminal law, we mull
not hope that all its fteps and changes can be
drawn from the archives of any one nation. In
fa&, many fteps were taken and many changes
made, before archives were kept, and even be-
fore writing was a common art. We muft be
fatisfied with colle@ting the fafts and circum.
frances as they may be gathered from the laws
of different countries : and if thele put together
make a regular chain of caufes and effects, we
may rationally conclude, that the progrefs has
been the fame among all nations, in the capital
circumiltances at leaft; for accidents, or the fingu-
lar nature of a people, or of a government, will

always produce fome peculiarities. '
Emboldened by this apology, I proceed chear.
fully in the tatk [ have undertaken. The necef-
fity of applying to a judge, where any doubt a.
rofe about the author of the crime, was probably,
in all countries, the firft inftance of the legiﬂa-
ture’s interpofing in punifhment. It was a no.
velty ; but it was fuch as could not readily a-
Jarm individuals, being calculated not to reftrain
the privilege of revenge, but only to direét re-
venge to its proper object. The application to
2 judge was made neceflary zmong the Jews, by
the
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the privilege conferred upon the cities of refuge
and, among other nations, by a pofitive law with.
out any circuit. That this was the law of the
Viligoths and Bavarians, hath already been faid ;
and that it was alfo the law of Abyffinia and
Athens, will appear below. The ftep next in
order, was an improvement upon this regulation.
The neceffity of applying to a judge, removed all
ambiguity about the criminal, but it did not re-
move an evil repugnant to humanity and juftice,
that of putting the offender under the power of
the party injured, to be punithed at his pleafure,
With relation to this point, I difcover a wife re-
gulation in Abyffinia. In that empire, the de-
gree or extent of punifhment, is not left to the
difcretion of the perfon injured. The governor
of the province names a judge, who determines
what punifhment the crime deferves. If death,
the criminal is delivered to the accufer, who has
thereby an opportunity to gratify his refentment
to the full *,  This regulation muft be approved,
becaufe it reftrains in a confiderable degree ex-
cels in revenge. But a great latitude {till re.
maining in the manner of executing the punifh.
ment, this alfo was rectified by a law among th§
Athenians. A perfon {ufpefted of murder was
firlt carried before the judge; and, if found
guilty, was delivered to the relations of the de.
cealed, to be put to death if they thought pro,

pers

¥ Father Lobo’s voyage to Abyflinia, ch. 3.
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per. But it was unlawful for them to put him
to any torture, or to force money from him ¥,
‘Whether the regulations now mentioned, were
peculiar to Athens and Abyflinia, I cannot fay ;
for 1 have not difcovered any traces of them in
the cuftoms of other nations. They were reme-
dies fo proper for the difeafe, that one fhould
imagine they muft have obtained every where
fome time or other. Perhaps they have been
prevented, and rendered unneceffary, by a cul-
tom | am now to enter upon, which made a
great figure in Europe for many ages, that of
pecuniary compofitions for crimes.

Of thefe pecuniary compofitions, I difcover
traces among many nations. It is natural to of-
fer fatisfallion to the party injured ; and no fa.
tisfation is for either party more commodious,
than a fum of money. Avarice, it is true, is
not fo fierce a paflion as refentment ; but it is
more {lable, and by its perfeverance often pre-
vails over the keenelt paffions. 'With regard to
man-flaughter in particular, which doth not al.
ways diftrefs the neareft relations, it may appear
prudent to relinquifh the momentary pleafure of
gratifying a paffion for a permanent good. At
the fame time, the notion that punithment is a
kind of debt, did certainly facilitate-the intro-
dudtion of this cuftom ; and there was oppor-
tunity for its becoming univerfal, during the

period
* Meurfius de leg, Atticis, L 1. cap. 20,
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‘period that the right of punifhment was in pri-
ivate hands. We find ‘traces of this cuftom a-
If_mong the ancient Greeks. The hufband had a
choice to put the adulterer to death, or to exa&
a fum from him *.  And Homer plainly alludes
to this law, in his ftory of Mars and Venus en-
tangled by the hufband Vulcan in a net, and
expoled to public view :

Loud laugh the reft, ev’n Neptune laughs aloud,
Vet fues importunate to loofe the god :
~ And free, he cries, oh Vulcan ! free from thame
. Thy captives , I enfure the penat claim.
- ‘Will Neptune (Vulcan then) the faithlefs truft ?
He fuffers who- gives furety for th’ unjuft :
~ But fay, if that leud feandal of the {ky
To liberty reftor’d, perfidious, fly,
Say, wilt.thou bear the muic ? He inftant cries,
"Fhe mulét I bear, if Mars pefidious flies.
Opxss. viii. 1. 381.

The Greeks alfo- admitted a compofition for
murder ; as appears from the following paffage =

- Stern and unpitying I if a brother bleed,.

" On juft atonement, we remit the deed 5
A fire the flaughter of his fon forgives,
Fhe price of blood difcharg’d, the murd’rer lives ;-
The haughtieft hearts at length their rage refign,
And gifts can conquer ev’ry foul but thine.
The gods that unrelenting breaft have fteeld,
And curs’d thee with a mind that cannot yield.

Iiap, ix. L 743,

¥ Meurfius de leg, Atticis, L. 1. cap. 4. Again,
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There in the forum, fwarm 2 num 'rous train;
The fubjet of debite, a town’s-man {lain :
One pleads the fine difcharg’d, which one deny’d;
And bade the public and the laws decide.

IL1ap xviil, L 577

One of the laws of the Twelve Tables was,
8i membrum rupit, ni cum eo pacit, talio efto *,
And Tacitus is very exprefs upon this cuftom a
inong the Germans {: ““ Sufcipere tam inimici-
¢ tias feu patris feu propinqui quam amicitids
¢ necefle eft : nec implacabiles durant; luitur
¢ enim etiam homicidium certo armentorum-dc-
¢ pecorum numero, recipitque fatisfactionem
¢ univerfa domus.” We find traces of the
fame thing in Abyflinia {, among the negroes
on the coaft of Guines ||, and among the blacks
of Madagafcar **. 'T'he laws of the barbarous”
nations cited above, infift longer upon thefe
compofitions than upon any other fubjet ; and
that the praftice was eftablifhed among our.
Saxon anceftors, under the name of Vergelt, is
known to all the world, |

This praftice at firlt, as may reafonably be-
conjeftured, refted entirely upon private confent. |
It

2 Aulus Gelling, 1. 20. cap. 1. ,

1 De moribus Getmanorum.  } Lobo, chap. 7. ‘

II Defcription of the coalt of Guinea, letters 10, and
il ** Drary, ps 240,
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- J was fo in Greece, if we can tru®t Euftathius in
his notes on the foregoing paffage in the lliad
: firlt quoted.  He reports, that the murderer was
obliged to go into banilhment one year, unlefs
“he could ‘purchafe liberty to remain at home;
by paying a certain fine to the relations of the
- deceafed. While compofitions for crimes refted
upon this foundation, there was nothing new o
fingular in them. The perfon injured mighs
punifh or forgive at his pleafure ; and might re-
it the punifhment upon terms or conditions.
‘ But the prattice, if not remarkable in its nafcent
‘ftate, made a great figure in its progrefs. It
- was not only countenanced, but greatly encou.
raged, among all nations, as the likelieft means
to reftrain the impetuofity of revenge : till be-
chming frequent and cuftomary, it was made
law; and what at firlt was voluntary, became in
procefs of time neceflary.  But this change was
flow and gradual: The firft ftep probably was
. to interpofe in behalf of the delinquent, if he of-
fered a reafonable fatisfaction in cattle or money,
“and to afford him protection if the fatisfattion
was refufed by the perfon injured. The next
ftep was to make it unlawful to profecute re.
fentment, without firft demanding fatisfalion
from the delinquent. And in the laws of King
Ina * we read, that he who takes revenge with.
out firft demanding fatisfaltion, muft reftore

what

* Lambard’s Collection, law g,
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what he has taken, and further be liable in 4

compenfation. The third ftep completed the

fyftem, which was to compel the delinquent to

pay, and the perfon injured to accept, a proper

fatisfa&tion, By the laws of the Longobards *,

if the perfon injured refufed to accept a compo-

fition, he was fent to the king to be imprifoned,

in order to reftrain him from revenge. And if

the criminal refufed to pay a compofition, he al-

fo was fent to the king to be imprifoned, in or.

der to reftrain him from doing more mifchief,

After compofition is made for manflaughter, the -
perfon injured muft give his oath not further to-
profecute his feud } ; and if he notwithﬁanding}
follow out his revenge, he is fubjetted toa dou«;
ble compofition {.

Altars, among moft nations, were places of! |
fan&tuary, The perfon who fled to an altar, was'
held to be under the immediate protetion of the
deity, and therefore inviolable. This practice
prevailed among the Jews, as appears by the
frequent mention of laying hold on the horns of
the altar. Among the Grecians |,

Phemius alone the hand of vengeance fpar'd,
Phemius the {weet, the heav'n-inftrutted bard.
Befide

* Laws of the Longobards, 1. 1. tit, 37.. §t
t Ibid L 1. tit. g, § 34,

I Ibid. L 5. tit. . § 8.

I} Meurfius de leg, Atticis, 1. 2. cap. 32,
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Beéhideé the gate the rev’rénd minfirel ftands;
Thé lyre; mow filent, trembling in his hands;
Dubious to fupplicate the chief, or fly
To Jove’s inviolable altar nigh.
ODYSSEY xxil. 1, 367

A dibus in mediis, nudoque fub aetheris axe,
Ingens ara fuit ; juxtaque veferrima laurns,
Tnéumbens ara¢, atque umbra complexa Penates.
Hi¢ Heécuba, et natae nequicquan altaria circum
Praecipites atra ceu' tempeftate coluiubae
Condenfae, et Divum amplexae fimulacra tenebant.
Ipfum autem fumptis Priamum javenilibus armis

- Ut vidit : Quae mens tam dira, miferrima conjux,
' Impullt his cingi telis ¢ ? aut quo ruis ? ? inquit,

Non' tali auxilio, nec defeniotibds iftis

Tempus eget : Non, i iple meus nunc afforet Heéto

52 Hue tandem concedé : Haec ara tuebitur omnes,

% Adt moriére Gimul, Sic ore effata, recepit

& Ad fefe, et facralongaevam in fedé locavit,

‘ ZENEID, L 2. L 512,

. Altars prevailed alfo among Chn{hans. Thus
by the law of the Vifigoths *, if a murderer fly 1o
he altar, the prieft fhall deliver him to the rela-
tions of the deceafed, upon giving oath that,
p;ofecutmg their revenge, they will not put hlm
ito death. Had the profecutor, at this peried,
been bound to accept of a compofition, the privi-
rlege of fanftuary would have been unneceffary, -
C By

P b T T

* L. 6. tit. 5. § 16.
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By this time, however, the pra&ice of compounds
ing for crimes had gained fuch authority, that it
was thought hard, even for a murderer to lofe his
life by the obflinacy of the dead man’s relations,
But this praice gaining ftill more authority, it
was enated in England ¥, That if any guilty of
a capital crime fly to the church, his life thall be
fafe, but he mult pay a compofition. Thus it ap.
pears, that the privilege of fanftuary, though the -
child of fuperftition, was extremely ufeful while
the power of punifhment was a private rights But,
now that this right is transferred to the public,
and that there is no longer any hazard of excefs
in punifhment, 2 fanGuary for crimes, which,
hath no other effect but to reftrain the free courfe:
of the criminal law and to give unjuft hopes of-
impunity, ought not to be tolerated in anyfociety,
When compofitions firft came in ufe, it is pro.:
bable that they were authorifed in {light delin.
quencies only. We read in the laws of the Vif-
goths , That if a free man firike another free.
man on the head, he fhall pay for difcolour-
ing the fkin, five fhillings ; for breaking the fkin,
~ ten fhillings ; fora cut which reaches the bone,
twenty fhillings; and for a broken bone, one
hundred fhillings : But that greater crimes fhall
be more feverely punithed ; maiming, difmember:,
. |
ing,.

* Laws of King Ina, colledted by Lambard, law 5.
+ L6t 4 § 1.
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ing, or depriving one of his natural liberty by
-imprifonment or fetters, to be punifhed by the
lex talionis *.  But compofitions growing more
and more réputable, were extended to the grof-
feflt delinquencies. The laws of the Burgun-
dians, of the Salians, of the Almanni, of the
Bavarians, of the Ripuarii, of the Saxons, of
the Angli and Thuringi, of the Frifians, of the
Longobards, and of the Anglo-Saxons, are full
of thefe compofitions, extending from the moft
- trifling injury, to the molft atrocious crimes, not
. excepting high treafon by imagining and com.
- pafling the death of the king. In perufing the
ables of thefe compofitions, which enter into
‘2 minute detail of the moft trivial offences, a
_queftion naturally occurs, why all this feru pulous
‘t'nicety of adjufting fums to delinquencies ? such
‘a thing is not heard of in later times. The fol-
‘lowing anfwer will give fatisfaltion, 1hat re-
{entment, allowed fcope among barbarians, was
pt to take flame by the flighteft fpark (s).
, C 2 Therefore,
g (5) Tn the year 1327, moft of the great houfes in I--.
“Jand were banded one againlt another, the Giraidines,
Butlers, and Brcminghams, on the cne fide, and the
- Bourkes and Poers on the other. The ground of the quar.
srel was no other, but that the Lotd Arnold Poer hud
‘called the Earl of Kildare, Rimer. This quarrel was pro-
ifecuted with fuch malice and violznce, that the countiss
‘of Waterford and Kilkenny were deltroyed with dre and
;_{\vord., Afairs of Ireland by Sir Fohn Davies.
©* Laws of the Vifigoths, L 6. tit. 4 § 3.
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Therefore, to provide for its gratification, it be:
came neceflary to enat compofitions for every
trifling wrong, fuch as at prefent would be the
fubje& of mirth rather than of ferious punith. .
ment. For example, where the cloaths of a
woman bathing in a river, are taken away to.
expofe her nakednefls * ; and where dirty wa.
ter is thrown upon a woman as a mark of
contumely 4. But as the criminal law is now
modelled, private refentment being in a good
meafure funk in public punithment, nothing is
reckoned criminal, but what encroaches on the
fafety or peace of fociety; and fuch a punifh
ment is chofen, as' may have the effet of re.
prefling the crime in time coming, without much.
regarding the gratification of the party offended.
As thefe compofitions were favoured by the.
refemblance that private punifhment-has to a
debt, they were apt, in a grofs way of thinking,
to be confidered as reparation to the party in.
jured for his lofs or damage. Therefore, in ad-
jufting thefe compofitions, no fteady or regular
diftin&ion is made betwixt voluntary and invor
luntary alts. He who wounded or killed a man
by chance, was liable to a compofition § ; and.
even where a man was killed in felf defence, a

full{

i

¥ Laws of the Longobards, L 1. tit. 52. § 6, ‘
+ Ibid. § 8. |
 Laws of the Angli and Thuringi, § 10.; Laws of{
Henry L. of England, law 0. '
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ull compofition was due *. A diltin&ion was
made by a law among the Longobards, enatt.
ng, That involuntary wrongs fhould bear a
efs compofition than voluntary 4. And the
ame rule did no doubt obtain among other na.
“itions, when they came to think more accurately
“about the nature of punifhment (6). But fuch
‘was the prevalency of refentment, that though
gt firft no alleviation or excufe was fuftained to
;Emitigate the compofition, aggravating circume
“ftances were often laid hold of to enflame it.
"Thus he who took the oppoftunity of fire or fhip:
Cawreck to fleal goods, was obliged to reftore
"Efourfold. {» Thefe compofitions were alfo pro-
“portioned to the dignity of the perfons injured;
y C 3 and

i
d

% (6) What is fuid above about the nature of refentment;
sthat when fuddenly raifed it makes no diltin@ion betwixt
“a voluntary and involuntary wrong, may help to explain
;\hns marter. It is certain, that fuch grofinefs of concep-
"-iion was not peculiar to the barbarous nations. The po-
:;vlziite Grecians appear to be a Jittle fenfible of the diftincs
“tion as the others. Ariftotle talks familiarly of an invo-
‘Téntary crime: And that this was not merely a way of
“fpeaking, appears from the ftory of Qedipus, whofe crimes,
if they can be called fo, were, [trictly fpeaking, involun:
fary. And by an exprefs law among the Athenians, in-
voluntary flaughter was punifhed with banifhiment, with-
-out liberty of returning till the relations of the deceafed
were fatisfied,  Meurfius de leg, Atticis, L. 1. cap. (6.
i * Laws of the Longobards, L 1. tit. 9. § 19;
', t Law 1. tit, 2. § 11,
‘  Laws of the Vifigoths, 1. 1. tit. 2. § 18.

e —t it A
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and from this fource is derived our knowledge
of the different tanks and titles of honour among
the barbarous nations above mentioned. And
it is a frong indication of their approach to hu.
manity and politenefs, that their compofitions for
injuries done to women are generally double.
As to the perfons entitled fo the compofition,
it mult be obvious, in the firft place, that he on-
Iy had right to the compofition who was injur.
ed : Baut if a man was killed, every one of his
relations was entitled to a fhare, becaufe they
were all fufferers by his death. Thus, in the,
Salic laws *, where a man is killed, the half of
the compofition belongs to his children ; the
other half to his other relations, upon the fide
of the father and mother. If there be no rela.
tions on the father’s fide, the part that would
belong to them accrues to the filk. The like if
there be no relations on the mother’s fide. The
Fongobards had a fingular way of thinking in
this matter. Female relations got no part of
the compofition ; and the reafon given is, That
they cannot affift in profecuting revenge, Nox
poffunt ipfum faydam levare §. But women are
capable of recciving fatisfaltion or atonement
for a crime comiititted againft their relation, and
therefore

* Tit. 6.
+ L g § 18
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":; therefore are entitled in juftice to forde fhare of
the compoﬁtlon (7
- Before “entering upon a new bfanch, T muft
lay hold of the prefent opportunity, to befltow a
- refleCtion on this fingular pradtice of compound.
. ing for crimes. Howevet {trange it may appear
to us, it was ceftainly a happy invention. By
© the temptation of money, men were gradually
¢ accuftomed to ftifle their refentment, This was
' a fine preparation for trarsferring the power of
punifhment to the magiftrate, which would have
been imptacticable without fome fuch interme-
¢ diate ftep: for while individuals retain their
. ptivilege of avenging injuries, the paffion of re-
. fentment, fortified by univerfal prattice, is too
violent to be fubdued by the force of ariy go-
. yernment.
We are now atrived at the laft and moft
_ hining period of our hiftory ; which is, to un-
 fold the means by which ctiminal jurifdiction, or
- the right of punithment, was transferted from
. private hands to the magiftrate, There perhaps
. mever was in government a revolution of gteater
: importance. While criminal jurifdiction is en-
- grofled by every individual for his own behoof,
there muft be an overbalance of power in the
people, inconfiftent with any ftable adminiftra.
Cs tion

(7) See in the Appendix, N6 1. the form of an ami.

cable compofition for murder, termed in our law, Lezer
of Slains.
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tion .of public affairs. The daily pradice of
blood, makes a nation fierce and wild, nor to be
awed by the power of any government. A gé-
‘vernmenf, at the fame time, deftitute OF the
power of the fword, except in crimes agamﬁ the
public which are rare, muft be fo weak? as {carce
to be a match for the tameflt people : for it can-
not efcape obfervation, that nothing tends more
to fupport the authority of the magiftrate, than
his power of criminal jurildition ; becaule every
exercife of that power, being public, ftrikes every
eye. Ina country already civilized, the power
of making laws may be confidered as a greater
truft : But in order to eftablifh the authority of
government, and to create awe and {ubmiffion
in the people, the power of making laws is a
mere fhadow, without the power of the fword.
In the original formation of focieties, to which
mutual defence again{t fome more powerfu] ene-
ny was the chxef or fole motive, the idea of a
common intereft otherwife than for defence, of
a public, of a community, was fearce underftood.
War, mdeed requiring the {trictelt union among
individuuls, introduced the notion of 2 number
of men bggommg an army, governed, like a
fingle perfun, by one mind and one council.
But in peaceabls times, every man relied upon
his own prowefs, or that of his clan, without
having any notion of a common intereft, of
which no figns appeared. There was, indeed,
from
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" from the beginning, fome fort of government 3’
! but it was fo limited, that the magiftrate did
: pot pretend 1o interpofe in private differences,
whether civil or criminal. In the infancy of
{6ciety, the idéa of a public is fo faint and ob-
{cure, that public crimes, where no individual
i hurt, pafs unregarded. But when govern-
ment hath’advanced to fome degree of matu-
rity, the public intereft is then recognifed, and
the nature of a crime againft the public under-
&ood. This notion mult gain ftrength, and be-
- come univerfal in the courle of a regular ad.
* miniftration, fpreading itfelf upon all affairs
~which have any connetion with the common
tlm x;by all atrocious crimes the public is in-
jured, and by open rapine and violence the
peace of the fociety broke. This introduced a
new regulation, that in compounding for grofs
crimes,a fine, or fredun, hould be paid to the
{ifk, over and above what the perfon injured
. was entitled to claim.
for crimes eftablifhed by law, paved the way to
thele improved notions of government, Come
pofitions were firlt folicited, and afterward en-
forced by the legiflative authority. It was now
no longer a novelty for the chief magiftrate to
interpofe in private quarrels. Refentment was
fow no longer permitted to rage, but was
brought
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brought under {fome difcipline: And this re.
formation, however burdenfome to an individual
during a fit of paffion, was agreeable to all in
their ordinary ftate of mind. The magiftrate,
having thus acquired fuch influence even in pri-
vate punifhment, proceeded naturally to affume
the privilege of avenging wrongs done to the
public merely, where no individual is hurt.
And in this manner was the power of punifhing
crimes againft the ftate, eftablithed in the chief
magiltrate.

To public crimes in the ftrifteft fenfe where
no individual is hurt, was at firlt this new-al«
fumed privilege confined. In the laws of the
Bavarians *, we find that the goods of thofe
who contrat marriage within the prohibited de-
grees, are confifcated, In the laws of King
Ina t; he who fights in the King’s houfe forfeits
all his {ubftance, and his life i3 to be in the
king’s power. . The judge who knowingly doth
injuflice, fhall lofe his liberty, unlefs the king
admit him to redeem the fame .

It being once citablifhed, that thete is a pub-
lic, that this public is a politic body, which,
like a real perfon, may fue and defend, and in
particular is entitled to refent injuries ; it was
an eafy ftep, as hinted above, to intereft the

| public

* Tit. 6. § 1. + Lambard’s Colletion, law 6.

1 Laws of William the Conqueror, Wilkins’s edition,
law 41.
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sublic even in private crimes, by imagining
évery atrocious cririe to be a public as well asa
private injury ; and in particular, that by every
open al of violence, the peace of the public or
countrv is broke. In the oldeft compofitions
for cri:lnes that are recorded, there is not a word
of the public; the whole is given to the private
paity. In the Salic laws. there is a very long
1ift of crimes, and of their converflon in money,
without any fine to the public. But in the
tables of compofitions for crimes among the
Burgundians, Allamanni, and Longobards, fup.
poled to be more recent, there is conftantly fu-
peradded a fine, or fredur, to the king. And
in tiue Jaws of King Canute ¥, ** If murder be
“ committed in a church, a full compenfation
* fhall be paid to Jesus CHRIST, another full
“ compenfation to the king, aud a third to the
« relations of the decealed.” 'The two firft
compofitions, are evidently founded upon the
foregoing fuppofition, that the peace of the
church, and the king’s peace, are broke by the
murder.

After eftablithing compofitions for crimes,
which proved a very lucky exertion of legal au-
thority, the public had not hitherto claimed any
privilege but what belonged to every private
perfon, viz. that of prolecuting its own refent.
ment.  But this practice of converting punifh-

ment

¥ Lambard’s Colledlion, law 2.
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ment into money, a wife inftitution indeed to
prevent a greater evil, was yet, in itfelf, too ab-
furd to be for ever fupported againft enlightened
reafon. Certain crimes came to be reckoned
too flagrant and atrocious to admit a pecuniary
converfion ; and, perhaps, the lownefs of the
converfion contributed to this thought; for
compofitions eftablifhed in days of poverty, bore
no proportion to crimes after pations became
rich and powerful. ‘Lhat this was the cale of
the old Roman compofitions, every one knows
who has dipped into their hiftory. This evil
required a remedy, and it was not difficult to
find one. It had long been eftablifhed, that
the perfon injured had no claim but for the
compofition, however difproportioned to the
crime. Here then was a fair opportunity for
the king, or chief magiftrate, to interpofe, and
to decree an adequate punithment. The firft
inftances of this kind had probably the confent
of the perfon injured ; and it is not difficult to
perfuade any man of fpirit, that it is more for
his honour, to fee his enemy condignly punifh-
ed, than to put up with a trifling compenfation
in money. However this be, the new method
of punithing atrocious crimes gained credit, be-
came cuftomary, and pafled into a law, If a
punifhment was infliCted adequate to the crime,
there could be no claim for a compofition, which
would be the fame as paying a debt iwice. And

thus,
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thus, though indiretly, an end was put to the
right of private punifhment in all matters of
importance.

Theft is a crime that greatly affeCted the pub:
lic after the fecurity of property came to be a
capital objeé ; and therefore theft afforded pro-
bably the firft inftances of this new kind of pu-
nifiment. It was ena&ted in England, That a
thief, after repeated acts, fhall have his hand or
foot cut off *.© Among the Longobards, the
third a& of theft was punithed with death }.
By the Salic laws, theft was punifhed with death,
if proved by feven or five credible witneffes {.
And that the firft inftances of this new punith-
ment had the confent of the perfon injured, is
made probable from the fame Salic laws, in
which murder was punifhed with death, and no
compofition admitted without confent of the
friends of the deceafed {|.

A power tc punifh all atrocious crimes, though
of a private nature, was a valuable acquifition
to the public. This acquifition was fupported
by the common fenfe of mankind, which, as ob-
ferved in the beginning of this difcourfe; entitley
even thofe to infli& punifhment who are not in-
jured by the crime ; and if fuch privilege belong
to private perfons, there could be no doubt that

the
= Laws of King Ina, Lambard’s Colledion, law 18.

T L. 1. tit, 25 § 67, 1 Tit. 70. § 7.
It Tit. 70. § 5.
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the magiftrate was peculiarly privileged. - Here,
by che way, may be remarked, a ftrikiug in.
ftance of the aptitude of man for focicty. By
engroffing the right of punifhing, government
acquired great vigour. But did nature dictate
that none have right to punifh buc the who
are injured, government mult tor ever havs re.
mained in its infantine late: for, upon that
fuppofition, { can it syer no means lufficient
to contradit human wuature fo far. a5 10 confine
to the magiftrate the power of wupeafing pu-
nifhments. .

The criminal jurifdition of the magiftrate
heiny thus far advanced, was carried its fuli
jength without meeting any longer with the
flighteft obftrution, Compofitions for crimes
were prohibited, or wore out of prictice ; and
the people were taught a falutary do€trine, ‘That
it is inconfiftent with good government to fuffer
individuals to exert their refentment, otherwife
than by applying to the criminal judge ; who,
after trying the crime, direfts an adequate pu-
nithment to be infliCted by an officer appointed
for that purpofe ; admitting no other gratifica-
tion to the perfon injured, but to fee the fen-
tence put in execution, if he be pleafed to in-
dulge his refentment fo far.

But as this fignal revolution in the criminal

law, muft have been galling to individuals, vn-
accultomed
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accuftomed to reftrain their “paflions (8), all
meafures

(8) For fome time after this revolution was completed,
we find, among moft European nations, certain crimes
prevailing, one after another, in a regular fucceffion.
Two centuries ago, affaflination was the crime in fafhion.
It wore out by degrees, and made way for a more co-
vered, but more deteftable method of deftrudion, and
thatis poifon.  This horrid crime was extremely common,
in France and Italy chiefly, almoft within a century. [t
vanithed imperceptibly, and was fucceeded by a lefs dif-
onourable method of exercifing revenge, viz. duelling,
This curious fucceflion is too regular to have been the
child of accident. It mult have bad a regular caufe;
and this caufe, I imagine, may be gathered from the hi-
ftory now given of the criminai law, We may readily
believe, that the right of punifhment, wrelled from indi-
viduals and transferred to the wagiftrate, was at firft jub-
mitied to with the utmoft reluflance. Refentment is a
paflion too fierce to be fubdued till man be Arfl huma-
nized and fofiened in a long courfe of difcipline, under the
awe and dread of a government firmly eftablithed, Yor
many centuries after the power of the fivord was aflumed
by the magiltrate, individuals, prone to avenge their
owR wrongs, were incef{fantly breaking out into open vio-
lence, murder not excepted. But the authority of law,
gathering ftrength daily, became too mighty for revenge
executed in this bold manner ; and open violence, through
the terror of punifhment, being reprefled, affaflination
was committed privately, in place of murder committed
openly. But as affaffination is feldom praQicabl: with-
out accomplices or emiffaries of abandoned morals, expe.
rience fhowed that this crime is never loag concealed 5

2nd the fear of detedtion prevailed at laft over the [pirit

of
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meafures were taken té make the yoke eafy; by
directing fuch a punifhment as tended the moft
to gratify the perfon injured. Whether this
was done in a political view, or through the
ftill fubfifting influence of the right of private

| Tevenge,

of revenge, gratified in this hazardous manner. More
fecret methods of gratification were now fludied.  Aflaf~
fination repreffed made way for poifoning, the moft dan-
gerous peft that ever invaded focicty, if, as helieved,
poifon can be conveyed in a letter, or by other latent
means that cannot be traced. Here legal authority was
at a ftand ; for how can a criminal be reached who is
usiknown? But nature happily interpofed, and afforded
a remedy wher law could not, The gratification which
poifoning affords, muft be extremely flight, when the of-
fender is not made {enfible from what quarter the punilh-
ment comes, nor for what caufe it is inflited  Repeated
experience {howed the emptinels of this method.of aven-
ging injuries ; a method which plunges a min in" guilt,
without procuring him any gratification. This horrid
pradtice. accordingly, had not  long courfe. Confcience
and humanity exerted their lawful authority, and put an
end toit. Such, in many inftances, is the courfe of Pro-
vidence. It exerts benevolent wifdom in fuch a manner
as to bring good out of evil. The crime of poifoning is
fcarce within the reach of the magiftrate :. But 2 remedy
is provided in the very nature of its caufe ; for, as obfer~
ved, revenge is never gratified unlefs it be made known
to the offender that he is punifhed by the perfon injured.
To finith my reflections upon this fabjedt, duelling, whick
came in the laft place, was fupported by a notion of ho-
nour ; and the ftill fubfilting propenfity to revenge blinded
men fo much, as to make them fee but obfeurely, that
the praftice is inconfiltent with confcience and humaaity.
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revenge: is not mater. al.  But the fa& is cu-
4 vious, and merits attention ; becaule it unfolds
5the reafon of that variation of punifhment for
; the fame crime, which is remarkable ia different
ages. With refpeét to theft, the punifhment
*among the- -Bavarians was increaled to a nine~
: fold reftitution, calculated entirely to fatisfy the
perfon injured, before they thought of a corpo-
- ral punithment *.  The next ftep was demem-
: bration, by cutting off the hand or foot; but
ithis only after repeated alts+. Among the
Longobards, it required a third at of thelt bea
fore a capital punithment could be inflicted 1.
And at laft theft was to be punithed with death
in all cafes, if clearly proved f|. By this time,
-3t would appear, the intereft of the public, with
refpet to punithment, had prevailed over pri-
. vate intereft ; or at leaft had become fo weighty
a8 to diret a punithment that fhould anfwer the
. purpole of terror, as well as of private refent-
: :ment.  There is a cyrious fa&t relating to the
pum{hment of theft, which muft n..t be over.
" looked. By the laws of the Twelve Tables,-
"borrowed from Greece, theft was punifhed with
death in a flave, and with flavery in a freec man.
But this law was afterwards mitigated, by con.
verting the punifhment into a pecuniary com-
pofition ; fubjeQing the furtum manife/tum to a

fourfold
*Tit. 8.§1.  t Laws of King Ina, Lambard, 1. 18.
L nodn 250§ 67, {I Salic Laws, tit. 7e. § 7.

D
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fourfold reftitution, and the furtum nec manifefs
#um, to the reftitution of double. The punith.
ment of theft, eftablifhed by the law of the
Twelve Tables, might fuit fome of the civilized
ftates in Greece, which had acquired the notion
of a public, and of the intereft which a public
has to punith crimes iz terrorem. But the law
was unfuitable to the notions of a rude people,
fuch as the Romans were in thofe days, who of
punifhment underftood no other end but the
gratification of private refentment, Nor dol
find in any period of the Roman hiftory, that
theft was confidered as a crime againft the pub-
lic, to admit of a punithment ir terrorem.  To-
ward fuch improvement there never was a ftep
taken but one, which was not only late, but ex-
tremely flight, viz. that a thief might be con-
demned to an arbltrary punithment, if the party
injured infifted for it ¥,

I make another remark that fo long as the
gratification of the profecutor was the chief
alm in punithing theft, the value of the ftolen
goods was conftantly confidered as a preferable
claim 13 for unlefs the profecutor obtain refti-
- tution of his goods, or their value, there can be
no fufficient gratification. But after the intereft
of the public came chiefly to be confidered in
pumﬂung theft, the profecutor’s claim of refti-

tution

% L. ult. De furtis.
1 Judicia civitatis Lundoniae, Wilkins, p. 65.
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tution was little regarded; of which our at
26. parl: 1661, is clear evidence ; witnels allo
the law of Saxony, by which if a thief fuffer
death. his heir is not bound to reftore the ftolen
‘goods *.
" TFor the fame reafon, a falfe witnefs is now pu-
nithed capitally in Scotland, though not fo of
“old, By the Roman law 4, and alfo by our
.common law }, the pumfhment of falfehood is
.‘“not capital ; which is alfo clear from aft 8o.
Elparl. 154C, and at 22. park 1555, Yet our
‘fupreme criminal court has, for more than a
“century, aflumed: the power of punifhing this
“ crime capitally, as well as that of bearing falle
“witnels, though warranted by no ftatute. The
inotions of a public, and of a public intereft,
‘are brought to perfection ; and the intereft of
‘the public to be fevere upon a crime o preju-
- dicial to lociety, hath in thefe inftances prevailed
over even the ftrict rules of the criminal law (g .

D2 Upen

(9) Durum eft, torquere leges ad hoc ut torqueant
homines. Non placet igitur extendi leges pociales, multo
‘minus capitales, ad deli®a nova. Quod ti crimen vetus
“fuerit, et legibus notum, fed profecutio ejus incidat in
- cafum novum a legibus non provifum ; omnino recedatur
a placitis juris, potius quam deli®a maneant impunita.
Bacon de augmentis feieutiarwn, l 8. cop. 3. aphor, 13.
By

* Carpzovius, part 4. conft, 32, def. 23.
t L. 1. § ult. De leg. Cornel. de falf.
} Reg. Maj. L, 4. cap, 13.; Star. Alex. IL. cap. 1g.
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Upon this head an obfervation occurs, which .
will be found to hold univerfally, It regardsa
material point, that of adjufting punithments to
crimes, when criminal jurifdition-is totally en.:
groffed by the public. After this revolution in’
government, punithments at firft are found ex.
tremely moderate ; not only for the reafon above
given that they are directed chiefly to gratify
the perfons injured, but for a feparate reafon,
Though the power of the fword adds great au.
thority to a government, yet this effedt: is fa
from being inftantaneous ; and till authority be
fully eftablifhied, great feverities are beyond: the,
ftrength of a legiflature, But when public aw
thority is firmly rooted in the minds of the peo:
ple, punithments more rigorous may be ven-
tured upon, which are rendered neceffary by the/
yet undifciplined temper of the people. . At lalt, {
when a people have become altogether tame and}
fubmiffive under a longand ffeady adminiftration,’
punifhments, being lefs and lefs neceffary, are;
commonly mild, and oughtalways to be fo ( lo)

By the law of Egypt, perjury was capital : for it was
{aid to involve the two greateﬁ crimes, viz. impiety to-
the gods, and violation of faith and truth to man. Do
dorus Siculus, bosk 3. ch. 6. This, and many other laws
of the ancient Egyptians fhow, that public police was}
carried to a confiderable degiee of perfeltion in that ce.
lebrated country.

(10) We difcover a fimilar progrefs in the Civil Lawof}
this country. Some ages ago, before the ferocity of the}
inhabitants |
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Another obfervation occurs, connefted with

. the former, that to preferve a firi¢t proportion
betwixt a crime and its punithment, is not the
"only or chief view of a wife legiflature. The
purpofes of human punithments are, firft, to add
weight to thofe which nature has provided, and

" next to enforce municipal regulations intended
for the good of fociety. In this view, a crime,
however heinous, ought to be little regarded, if
it had no bad effet in fociety. On the other
- hand, a crime, however flight, ought to be fe-
 verely punifhed, if it tend greatly to difturb the
! D 3 peace

" inhabitants of this part of the ifland was fubdued, thé
- utmoft feverity of the Civil Law was neceffary to reftrain
individuals from plundering each other. Thus the man
who intermeddled irregularly with the moveables of 4
perfon deceafed, was fubjected to all the debts of the de-
ceafed without limitation. This makes a branch of the
law of Scotland, known by the name of Ptious Inire-
miffon ; and {o rigidly was this regulation applied in our
courts of law, that the molt trifling moveable abfiragted
mala fide, fubjeted the intermeddler to the foregoing con-
fequences, which proved, in many inftances, a moft ri-
gorous punithment.  But feverity was neceffary, in order
to fubdue the rude manners of our people.  In proportion
to our improvement in manners, this regulation was gra-
dually foftened, and applied by our fovereign court with
a fparing hand. It is at prefent fo little in repute, that
the vitious intromifion mult be extremely grofs whick
provokes the judges to give way to the law in its utmoft
extent ; and it {eldom happens, that vitious intromiffion

is attended with any confequence beyond reparation, and
cofts of fui,
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peace of fociety. A difpute about the fucceffion
to a crown, feldom ends ‘without a civil war, in
which the party vanquithed, however zealous
for right and for the good of their country, muft
be confidered as guilty of treafon againft their
lawful fovereign ; and to prevent the ruin of
civil war, it becomes neceffary that fuch treafon
be attended with the fevereft punithment ; with.
out regarding that the guilt of thole who fuffer
arofe from bad fuccels merely. Hence, in re.
gulating the punifhment of crimes, two circum.
ftances ought to weigh, viz. the immorality of -
the action, and its bad tendency ; of which the

latter appears to be the capital circumftance, as

the peace of fociety is an objeét of much greater

importance, than the peace, or even life, of cy

few individuals.

One great advantage, among many, of tranf
ferring to the magiftrate the power of punith.
ment, is, that revenge is kept within the ftricteft
bounds, and confined to its proper objelts. The
criminal law wds in perfection among the ancient :
Egyptiahs. Armong them; a woman with child -
could not be put to death till the was delivered.
And our author Diodorus Siculus * obferves, |
That this law was received by many of the
Greek ftates, deeming it unjuft that the inno.
cent fhould fuffer with the guilty; and thata
<hild, common to father and mother, fhould lofe

its
* Beok 1, ch, 6.
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its life for the crime of the mother. The power
to punifi muft have long been the privilege of
the magiftrate, before a law {fo moderate and fo
impartial could take place. We firid no fimilar
inftance while punifhment was in the hands of
individuals : Such moderation is incompatible
‘'with the pattiality of man, and the inflammable
nature of refentment. Nor is this the only in:
ftance of wifdom and moderation in the crimi:
nal law of the country now mentioned: Capital
punithments are avoided as much as poflible
and in their {tead punithments are chofen, that;
equally with death, reftrain the delinquent from
committing the crime a fecond time, In a
word, the ancient Egyptian punifhments have
the following peculiar character, that they ef:
feQually anfwer their end, with lefs harfhnefs
and feverity, than is found in the laws of any
other nation ancient of modern. Thus thofé
who revealed the fecrets of the army to the ene-
my, had their tongues cut out. "Thofe who
coined falfe money, or contrived falfe weights;
or forged deeds, or razed public records, were
condemned to lofe both hands. He who com-
mitted a fape upon a free woman, was deprived
of his privy members ; and a woman commit.
ting adultery, was punithed with the lofs of her
nofe; that the might not again allure men to
wantonnefs (11),
D4 - I
(11) We have 4n inftarice in thit law of fill greater
refinements
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I have one thing further to add upon public
punifthment. Though all civilized nations have
agreed

refinement. The criminal law of other civilized nations,
has not, in any inftance, a farther aim than to prevent
injury and mifchief, Egypt is the only country we read
of, where individuals were obliged to aid the diftrefled,
under a penalty. In the table of laws recorded by the
above-mentioned author, we read the followihg paffage:
“ If a man be violently aflaulted and in hazard of death,
¢ it is the duty of every by-ftander to attempt a refcue;
“ and if it be proved againft fuch a man, that he was
s fufficiently able to prevent the murder, his negleét or
¢t forbearance is to be punithed with death.” It is al.
together concordant with the refined fpirit of the other
laws mentioned by our author, that relieving the diftreff-
ed fhould be made the duty of every individual : But to
punifh with death an a& of omiffion, or a negle& of any
duty, far more the negle of a duty fo refined, muft arife
from the moft exalted notions of morality. Government
muft have arrived at great perfection, before fuch 2 regu.
fation could be admitted. None of the prefent Euro.
pean nations are even at prefent [o far refined as to admit
of fach a Jaw. There mult be fome caufe, natural or
artificial, for fuch early perfection of the criminal law in
Egypt; and as the fubject is of importance in tracing the
hiftory of mankind, 1 cannot refilt the prefent oppor-
tunity of attempting to invefligate the caufe.
Hunting and fithing for fultenance, were the original
. occupations of men. The fhepherd life fucceeded ; and
the.nest flage was that of agriculture. Thefe progref-
five éhanges, in the order now mentioned, may be traced
in all nations, as far as we have any remains of their
original hiltory. The life of a fifher or hunter is averfe
to fociety, except among the members of fingle families.
The
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agreed to forbid private revenge, and to truft
pumfhmcm, whether of publxc or private crimes,
in

The fhepherd-life promotes larger focieties ; if that can
be called a fociety, which hath fearce any other but a
" local connedion.- The true fpirit of focicty. which con-
- fifts in mutual benefits, and in making the indullry of in-
" dividuals profitable to others as well as to themfelves,
was not known till agriculture was invented. Agricul-
ure requires the aid of many other arts : the carpenter,
" the blackfmith, the mafon, and other artificers, contri-
“ bute to it. This circumlance conneds individuals in an
; niimate fociety of mutual fupport, which again compads
hem within a narrow {pace. Now in the firft flate of
- man, that of hunting and fithing, there obvioufly is no
- place for government, except that which is exercifed by
- the heads of familics over children and domeltics. The

thepherd-life, in which focieties are formed by the con-
jundtion of families for mutual defence, requires fome
fort of government; f{light indeed in proportion to the

flightnefs of the mutual connection. But it was agricul-
ture which firft produced a regular fyftem of government.

The intimate union among a multitude of individuals,

occafioned by agriculture, difcovered a number of focial

duties formerly unknown. Thefe were afcertained by
laws, the obfervance of which was enforced by punifh-
ment. Such operations cannot be carried on, otherwife
than by lodging power in one or more perfons, to dire®
the refolutions and apply the force of the whole fociety.
In fhort, it may be laid down as an univerfal maxim, That
in every fociety. the advances of government toward per~
fection, are ftriQly proportioned to the advances of the
focicty toward intimacy of union.

The condition of the land of Egypt makes hufbandry
of abfolute neceflity ; becaufe in that country, without

hutbandry
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in the hands of difinterefted judges ; yet they
differ as to the perfons who are allowed to pro:
fecute

hufbandry there are no means of fubfiftence. All the
foil, except what is yearly covered with the river when
it overflows, is a barren fand unfit for habitation, and
the people are confined to the Jow grounds adjacent to
the river. The fandy grounds produce little or no grafs;
and however fit for pallure the low grounds may be du.
ring the bu'k of the year, the inhabitants, without agri.
culture, would be defiitute of all means to preferve their
cattle alive during th inundation. The Egyptians muft
therefore, from the beginuing, have depended upon huf.
bandry for their {i.bliflence ; and the foil, by the yearly
inundations, being rendered extremely fertile, the great
plenty of provifions produced by the flighteft culture,
could not fail to muluply the people exceedingly. But
this people livad in a flil more compa& Rate, than is
necefliry for the profecution of hufbandry in other coun.
tries 3 becaufe their cultivated lands were no ’lefs narrow
than fertile. Individuals, thus colleted within very nar.
row bounds, could not fubfift a moment without regular
government. The neceflity, aftet every inundation, of
adjulting marches by geometry, naturally produdive of
difputes, mult have early taught the inhabitants of this
wonde: ful country, the ceceflity of due fubmiffion to legal
authority.  Joining all thefe circumftances, we may aflu.
redly conclude, that in Egypt government was coeval
with the peopling of the country ; and this perhaps is the
fingle inftance of the kind. Government therefore muft
have long fubfifted among the Egyptians in an advanced
ftate ; and for that reafon it ceafes to be a wonder, that
their laws were brought to perfection more early than
thofe of any other people.

This,
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fecute before thefe judges. In Rome, where
' there was no calumniator publicus, no attorney-
general, every one was permitted to profecute
crimes that have a public bad tendency, and for
 that reafon are termed public crimes. This was
éfa faulty inftitution ; becaufe fuch a privilege
,' given to individuals, could not fail to be fre.
" quently made the inftrument of venting private
“ill-will and revenge. The oath of calumny,
: which was the firlt check thought of, was far
%from reftraining this evil. It grew to fuch a
height, that the Romans were obliged to impofe
- -another check upon criminal profecutors, indeed
of the fevereft kind, which fhall be given in

Voet’s

This, at the fame time, accounts for the practice of hei.
roglyphics, peculiar to this country. In the adminiftra.
tion of public affairs, writing is in a great meafure ne-
ceflary. The Egyptian government had made vigorous
advances toward perfettion before writing was invented.
A condition fo fingular, occafioned neceffarily a ftrong de-
mand for fome method to publith laws, and to preferve
them in memory. This produced hieroglyphical writing,
if the emblems made ufe of to exprefs ideas can be term-
ed writing.

Public police appears in ancient Egypt to have been
carried to an eminent degree of perfedion, in other arti-
cles as well as in that of law. We have the authority
of Ariftotle, Palit. /. 3. ch. 15. and of Herodote, /. 2.
That in Egypt the art of phyfic was diftributed into feve-
ral diftin@ parts, that every phyfician employed himfelf
moftly in the cure of a fingle difeafe, and that by this
means the art was brought to great perfedtion,
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words * : ¢ Ne autem temere quis per accufa.
‘ tionem in alieni capitis difcrimen irruerit,
¢ neve impunita eflet in criminalibus mentien.
¢ di atque calumniandi licentia, loco jurisju.
¢ randi calumnize adinventa fuit in crimen fub.
¢ {eriptio, cujus vinculo cavet quifque quod
s crimen objecturus fit et in ejus accufatione
¢ yfque ad {ententiam perfeveraturus, dato eum
¢ in finem fidejuffore; fimulque ad talionem
¢ feu fimilitudinem fupplicii fefe obftringet, fi
in probatione defecifle et calumniatus effe de-
< prehenfus fuerit.”  Had the Roman law con.
tinued to flourith any confiderable time after
this regulation, we may be pretty certain it muft
have been altered. It was indeed a complete
bar to accufations true or falfe; for what man
will venture his life and fortune, in bringing to
punithment a criminal who hath done him no
injury, however beneficial it may be to the ftate
to have the criminal deftroyed? This would
be an exertion of public {pirit, fcarce to be ex-
pected among the moft virtuous people, not to
talk of times of univerfal corruption and de-
pravity. ,

In modern governments, a better method is
invented. .The privilege of profecuting public
crimes belongs to the chief magiftrate. The
King’s Advocate in Scotland is calumniator pu-
blicus ; and there is delegated to him from the

crown,

[34

* Tit. De'accufationibus et infcriptionibas, § 13.
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crown; the privilege -of profecuting public
crimes.  In England, perfonal liberty has, from
 the beginning, been more facred than in Seot-
“land ; and to prevent the oppreflion of criminal
profecutions,” there is in England a regulation
much more effeGtual than that npow mentioned,
CA grand jury is appointed in’ every county for
a previous examination.of capital crimes intend-
ed to be profecuted'in name of the crown ; and
they muft find a billa vera, as it is termed, with,
out ‘which the trial cannot proceed. But the
- crown is not tied to that form. A criminal
* trial may proceed on an information, without
_ any previous examination by a grand jury.
_With refpe to private crimes, whére indivi.
duals are hurt in their perfons, goods, ‘or.cha:
ralter, the public, and the perfon-injured, have
each of them feparately an intereft. The King’s
Advocate may profecute fuch crimes alone,” as
far as the public is concerned in the punithment,
The private party is interefted to obtain repara.
tion for the wrong done him, Lven where this
is the end of the profecution, our forms require
the concurrence of the King’s Advocate,” as a
check upon the profecutor, whofe refentment
otherwife may carry him beyond proper bounds,
But this concurrence muft be given, unlefs the
Advocate will take upon him to thow, that there
is no foundation for the profecution ; for the
Advocate cannot bar the private party from the
Teparation
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reparation due him by law ; more than the pri.
vate party can bar the Advocate from exatling
that reparation or punifhment which is a debt
due to the public.

The interpofition of the fovereign authority,
to punifh crimes more feverely than by a com..
pofition, was at firft, we may belicve, not com.
mon ; nor to be obtained at any rate, unlefs
where the atrocity of the crime called aloud for
an extraordinary punifhment. But it happened
in this, as in all fimilar cafes where novelty
wears off by reiteration of adls, that what at firft
is an extraordinary remedy, comes in time to be
reckoned a branch of common law. There
being at firft, however, no rule eftablifhed for
the King’s interpofition, it was underftood to
be a branch of his prerogative to interpofe or
not at his plealure ; and to dire& an extraordi-
nary punifhment, or to leave the crime to the
compofition of common law. Though evident-
ly this prerogative could not regularly {ubfit
after criminal jurifdi@tion was totally engrofled
by the public ; yet our forefathers were not o
clear-fighted. The prerogative now mentioned,
was mifapprehended for a power of pardoning
even after fentence ; and the refemblance of the
cafes made way for the miftake.- It appears to
me, that the King’s prerogative of pardoning
arbitrarily, which is afferted by-all lawyers, can
have no foundation other than this now affigned,

Were
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Were it limited in criminal as in civil cafes, not
to give relicf but where {tri€t law is over-ba-
‘lanced by equity, the prerogative would-have a
more rational foundation. But we muft profe- -
* cute the thread of our hiftory. Though the op-
-tion of inﬂi&ing an adequate punithment, or
eaving the crime to common law, was imper-
xceptlb]y converted into an arbitrary power of
' pardoning even after fentence ; yet the founda-
ition of this new prerogative was not forgot.
~The King’s pardon is held as leaving the crime
“to common law, by which the perfon.injured is
, ‘,:entitled to a compofition. And the evident in-
I;Tjuflice of a pardon upon any other condition,
" tends no doubt to fupport this conftruction'; For
it would be grofs injuftice, that the law fhould
:"fuffer a man to be injured, without al{ordmg
"him any fatisfaltion, either by, a pu*lic punifh:
ment, or by a private compofition.  This, how-
.ever, it would appear, has been attempted, But
the matter was fettled by a law of Edward the
Confeﬁ‘or *, declaring, That the hmg, by his
_prerogative, may pardon a capital crime; but
.}that the criminal muft fatisfy the perfon injured,
iby a jult compofition,

- Thus the Vergelt, or compofition for crimes,
tw}nch obtained in all cafes by our old law, is
iftill in force where the criminal obtains a par-
idon ; and the claim that the relations of the

decealed

¥ Lambard’s Colledtion, faw 18.
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deceafed have againft the murderer who obtains’
a pardon, known in the law of Scotland by the%
name of gffythment, has no other.foundation,
The pradlice is carried farther, and. may be dif.|

covered even in civil aCtions. 'When'a procefsf
of defamation is brought before a civil court,
or a procefs for dny violent inverfion of pofief.
fion, a fum is generally decreed in name of da.
mages, proportioned to the:wrong done ; even
where the purfuer cannot fpecify any hurt or,
real damage. Such a fentence can have no

other view, but to gratify the refentment of the

perfon injured, who has not the gratification of
any other.punifhment.. It is given, as lawyen

fay, in_folatiym ; and therefore is obvioufly of}

the nature of a Vergelt, or compolition fora,

crime. Damages awarded to a hufband, agamﬂ‘
the man who corrupts his wife, or againft the:
man who commits a rape upon her, are prec1fely§
of the fame nature.,

In taking a review of the whole, the mannes
and temper of favages afford no agrecable pro-
fpe®t. But man excels other animals, chicfl
by being fufceptible of high improvements inz
well-fegulated fociety. In his original {olitary
ftate, he isfcarce a rational being.  Refentment
is a paffion, that, in an undifciplined breaft, ap-
pears to exceed all bounds. But favages ar)
fierce and brutal ; and the paflion of refentmen
is in the favage ftate the chief proteétion thats

' ma
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gan hath for his life and fortune. Tt is there-
.:zfore wifely ordered that refentment fhould be a
] uling paffion among favages. Happy it is for
“civilized focieties, that the authority of law
ath in a good meafure rendered unneceffary
his impetuous paffion ; and happy it is for indi-
iduals, that early difcipline under the reftraint
f law, by calming the temper and f{weetening
‘manners, hath rendered it a lefs troublefome
‘gueft than it is by nature,

E TRACT
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TR A CT 1L

PROMISES and COVENANTS.

; ORAL principles, faint among favages,
acquire {trength by refinement of man.

ners in polithed focieties ¥, Promifes and co-

venants, in particular, have full authority among
nations difciplined in a long courfe of regular
government : But among barbarians it is rare

to find a promife or covenant of fuch authority '
as to counterbalance, in any confiderable de- |

gree, the weight of appetite or paffion. This

circumftance, joined with the imperfeétion of a |
language in its infancy, are the caufes why en- |

gagements are little regarded in original laws.
It is lucky, that among a rude people in the
firft ftages of government, the neceflity of en-
gagements is not greater than their authority.
Originally, every family fubfifted by hunting,
and by the natural fruits of the earth, The
- taming wild animals, and rendering them do-
meftic, multiplied greatly the means of fubfift-

ence. 'The invention of agriculture produced
' to

* See Effays on the Principles of Morality and Nate-
tural Religion, part 1, effay 2. ch. g

!
]

|
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to the induftrious a fuperfluity, with which fo-
reign neceffaries were purchaled. Commerce
originally was carried on by barter or permuta-
tion, to which a previous covenant is not necef-
fary. And after money was introduced into
commerce, we have realon to believe, that buya
ing and {elling alfo was at firlt carried on by
exchanging goods for money, without any pre-
vious covenant, DBut in the progrefs of the
focial life, the wants and appetites of men mul-
tiply fafter than to be readily fupplied by com.
merce {o narrow and confined. There came to
be a demand for interpofed perfons, who take
care to be informed of what is redundant in one
corner, and of what is wanted in another. This
occupation was improved into thar of a mer-
chant, who provides himfelf from a diftance with
what is demanded at home. Then it was, and
no fooner, that the ufe of 2 covenant came to
be recognifed ; for the bufinels of a merchang
cannot be carried on to any extent, or with any

fuccels, without previous agreements, '
As far back as we can trace the Roman law,
we find its authority interpoled in behalf of fale,
location, and other contrals deemed effeatial to
commerce. And that commerce was advanced
in Rome before aftion was fuitained upon {uch
contralls, is evident from the contra& of fociety
or partnerfhip put in that clafs. Other cove.
mants were not regarded, but lefi upon the
E 2 obligation
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obligation of the natural law. One general ex-
ception there was: A promife or paltion, of
whatever nature, executed in a folemn form of
words, termed /2ipulatis, was countenanced with
an action, This folemn manner of agreement,
teftified the deliberate purpofe of the parties ;
and at the fame time removed all ambiguity as
to their meaning, to which language in its in-
fancy is liable (1).

A Courts

(1) A naked promife, which is 2 tranfitory a&, makes
but a {lender impreffion upon the mind among a rude
people.  Hence it is, that after the great utility of con-
ventions came to be difcovered in the progrefs of the fo-
cial life, we find certain folemnities ufed in every nation,
to give conventions a ftronger hold of the mind than they
have naturally. The Roniuns and Grecians, after their
police was fomewhat advanced, were fatisfied with a fo-
lemn form of words, Ouvert afls were neceflary among
other people, lefs refined. The folemnity ufed among
the Scythians, according to Herodotus, lesk 4 is cu-
rious. ¢ The Scythians (fays that author), in their al.
¢ liances and contrads, ufe the following ceremonies.
¢ They pour wine into an earthen veflel, and tinge it
¢ with blood drawn from the parties contra&ors. They
s¢ dip a fvymeter, fome arrows, a bill, and a javelin, in
& the veflel, and after many imprecations, the perfons
« principally concerned, with the moft confiderable men
¢ prefent, drink the liquor.” Among other barbzarous
nations, ancient and modern, we find ceremonies contri-
ved for the fame end. The Medes and Lydians, in their
federal contradls, obferve the fame ceremonies with the
Grecians ; with this difference, that both parties wound
themfelves in the arm, and then mutually lick the blood.

) o Herodotus,
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Courts of law were a falutary invention in
the focial ftate; for by them individuals are
compelled to do their duty. This invention, as
commonly happens, was originally confined with=
in narrow bounds. To take under the protec-
tion of a court, natural obligations of every
fort, would, in a new experiment, have been
reckoned too bold. It was deemed fufficient to
enforce, by legal authority, thofe particular du-
ties that contribute moft to the well-being of
fociety. A regulation fo important gave fatil-
faltion ; and, while recent, left no defire or
thought of any farther improvement. This

E 3 fairly
<=Heredotus, book 1.~—The Arabians religioufly ob-
ferve contradls that are attended with the following cere-
monies. A perfon ftanding between the parties, draws
blood from both, by making an incifion with a fharp
ftone in the palm of the hand under the longeft fingers ;
and cutting a thread from the garment of each, dips it
in the blood, and anocints feven ftones brought there to
that end; invoking their gods, Bacchus and Urania,
and exhorting the parties to perform the conditions.
The ceremony is clofed with a mutual profeflion of the
partics, that they are bound to perform.—J¢id. boot 3.
~——The Nafamones of Africa, in pledging their faith
to each other, mutually prefent a cup of liquor; and if
they have none, they take up duft, which they put into
their mouths.— /d. took 4——To the fame purpofe is
the ftriking or joining hands; and a praftice fo frequent
among the Grecians and Romans as to be introduced in-
to their poetry, of fwearing by the gods, by the tombs

of their anceftors, or by any otlier objet of awe and res
verence,
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fairly accounts for what-is obferved above, that
in the infancy of law, promifes and agreements
which make a figure are countenanced with an
ation, while others of lefs utility are left upon
confcience. But here it muflt be remarked, that
this diltin&ion is not made where the effe&t of
a promife or agreement is not to create an obli-
gation, butto diflolveit.  PacZa liberatoria have,
in all ages, been enforced by courts of law. The
reafon commonly afligned, that liberty is more
favourable than obligation, is not fatisfattory ;
for no pactions merit more favour than thofe
which promote the good of fociety, by obliging
individuals to ferve and aid each other. The
following reafon will perhaps be reckoned more
folid. There is a wide difference betwixt re.
fufing aftion even where the claim is juft, and
fuftaining action upon an unjuft claim; With
refpeét to the former, all that can be complained
of is, that the court is lefs ufeful than it might
he : The latter would be countenancing, or ra-
ther enforcing, iniquity. It is not furprifing
to find courts confined within too narrow
bounds, in point of utility : But it would be
ftrange indeed if it were made their duty to
enforce wrong of any fort.  Thus where a court
refufes to make efféctual a gratuitous promife,
thére is no harm done; marters are left where
they were before courts were inftituted;  But it
is undoubtedly unjuft to demand payment of a

debt
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debt after it is difcharged, though by a gratui-
tous promife only. And therefore, when in
this cafe an action for payment is brought, the
court has no- choice : It cannot otherwife avoid
fupporting this unjuft claim, but by fuftaining
the gratuitous promife as a good defence againt
the adtion (2).

One cafe excepted, fimilar to the Roman /-
pulatio, of which afterward, it appears to me
that no naked promife or covenant was, by our
forefathers, countenanced with an afion. A
contrat of buying and felling was certainly not
binding by the municipal law of this ifland, un-
lefs the price was paid, or the thing fold deli-
vered. . There was locus poenitentiae even after
arles were given ; and change of mind was at-
tended with no other penalty, but lofs of the
arles, or value of them *. Our ancient writers
are not fo exprefs upon other covenants ; but
as permutation, or in place of it buying and

E 4 felling;

(2) This difference betwixt an a&ion and an exception;
arifing from the original conflitution of courts of law, is
not peculiar to promiifes and covenants, but obtains unj.
verfally. Thus, in the Roman law, the exceptiones doli
et metus, were {uftained from the beginning ; though for
many ages after the Roman courts were eftablifhed, no
aflion was afforded to redrefs wrong done by fraud or
force. It was the Practor who firft gave an action, after

it became his province to fupply what was defective in
the courts of common law.,

" # Reg. Maj. L, 3. cap. 10.; Fleta, 1, 2, cap, 53, § 3.&5:
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felling, are of all the moft ufeful covenants in
common life, we may reafonably conclude, that
if an agreement of this kind was not made ef-
feCtual by law, other agreements would not be
more privileged.

The cafe hinted above as an exception, is
where an agreement is made or acknowledged
in the face of court, taken down in writing, and
recorded In the books of the court *, For
though this was done chiefly to make evidence,
the folemn manner of making the agreement
. probably had the fame effe@t with ripulatio in
the Roman law, which tied both parties, and
abfolutely barred repentance. And indeed the
recording a tranfaCtion would be an idle folem.
nity, if the parties were not bound by it.

The occafion of introducing this form, I con.
jecture to be what follows. In difficult.or in-
tricate cafes, it was an early pradtice for judges
to interpofe, by prefling a tranfation betwixt
the parties ; of which there are inftances in the
court of feflion, not far back. This pratice
brought about many agreements betwixt liti-
gants, which were always recorded in the court
where the procels depended. The record was
compleat evidence of the fa&; and if either
party broke the concord or agreement, a decree
went againft him without other proof . The
' ‘ fingular

# Glanvil, i. 10. cap. 8.; Reg. Maj. L. 3. cap. 4.
4 See Glanvil, L 3, cap. 1. 2. 3. &
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fingular advantages of a concord or tranfa&tion
thus finifhed in face of court, moved individuals
to make all their agreements, of any import-
ance, in that form. And indeed, while wiiting
continued a rare art, fkilful artifts, except in
courts of juftice, were not eafily found readily
to take down a covenant in writing.

So much upon the firft head, How far naked
covenants and promifes were effeCtual by our
old law. What proof of a bargain was required
by a court of juftice, comes next to be examined.
Evidence may juftly be difting uifhed into nataral
and artificial.  To the former belong proof by
witneffes, by confefion of the party, and by
writ. To the latter belong thole extraordinary
methods invented in days of grofs fuperftition,
for bringing out the truth in doubtful cafes,
fuch as the trial by fire, the trial by water, and
fingular battle..

Before writing was invented, or rather while,
like painting, it was in the hands of a few art-
ifts, witnefles were relied on for evidence in all
cafes. Witnefles were in particular admitted
for proving a debt to whatever extent, as well

as for proving payment. But experience dif-
covered both the danger and uncertainty of

fuch evidence ; which therefore was confined
within narrower bounds gradually as the art of
writing became more common, It was firft
eltablithed, that two witneffes were not fufficient

to
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to prove a debt above forty fhillings ; and that
there muft be 2 number of witnefles in propor-
tion to the extent of the debt, Afterward,
when the art of writing was more diffufed, the
King’s courts took upon them to confine the
proof of debt to writing, and the confeflion of
the party, leaving inferior judges to follow the
common law, by admitting debt to be proved
by witnefles. ‘This feems to be the import of
Quon. Attach. cap. 81. and the only proper
fenfe that it can bear. The burghs adhered
the longeft to the common law *, by admitting

two witnefles to prove debt to any extent (3).
The King’s courts affumed the like privilege
in other attions. Though they admitted wit-
nefles to prove that a contra&t of fale, for ex-
ample, or location, was performed in part,. in
order to be a foundation for decreeing full per-
formance ; yet they permitred nothing to be
proved

(3) This limitation of proof regards the conflitution
only of a debt. Payment being a more favonrable plea,
was left to the common law ; and accordingly, in Eng-
land, to this day, parole evidence is admitted to prove
payment of moncy. The rule was the fame in Scotland
while our fovereign court, named zbe Dasly Council, fub.
fifted, as appears from the records of that court {ijll pre-
ferved ; and continued to be the rule till the a& of fede.
runt Sth June 1597 was made, declaring the refolution
of the court, That thereafter they would not admit wit.
nelfes to prove payment of any fum above 100 pounds,

~ * Curia quatuor burg. cap. 3. § 6.
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proved by witnefles, but what is cuftomary in
every covenant of the fort. If any fingular
pattion was alledged, fuch an irritancy b non
Sfolutum canonem, witnefles were not admitted to
prove fuch paltions, more than to prove a claim
of debt. The proof was confined to writ, or
confeflion of the party *.

The fecond fpecies of natural evidence, is,
confeffion of the party ; which, in the ftricteft
fenfe, mult be a confeflion ; that is, it muft be
voluntary. For, by the original law of this
ifland, no man was bound to bear teftimony
againlt himfelf, whether in civil or criminal
caufes. So ftands the common law of England

- to this day ; though courts of equity take greater
liberty. Our law was the fame, till it came to -
be eftablifhed, through the influence of the Ro-
man law, that in civil actions, the faéts fet forth
in the libel or declaration may be referred to the
defendant’s teftimony, and he be held as con.
fefled if he refufe to give his oath. The tranfi-
tion was ealy from civil matters, to fuch flight
delinquencies as are punifhed with pecuniary
penalties in a civil court ; and in thefe alfo, by
our prefent prattice, the perfon accufed is obliged
to give evidence again{t himfelf.

The difcovery of truth by oath of party, de-
nied in civil courts, was, in the ecclefiaftical
court, obtained by a circuit. An aion for

payment
* Glanvil, L 10, cap. ult. ; Reg. Maj. L. 3. cap. 14, §ult.
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payment could not be brought before the eccle
fiaftical court ; but in a religious view a com.
plaint could be brought for breach of faith and
promife. The party, as in the prefence of God,
was bound to declare, whether he had not made
the promife. The truth being thus drawn from
him, he was of courfe enjoined, not only to do
péenance, but alfo to fatisfy the complainer.
This was in effedt a decree, which was followed
with the moft rizorous execution for obtaining
payment of the debt. And this by the by is the
foundationof the privilege our commiffary-courts
have, of judging in ations of debt when the
debt is referred to oath.

The third fpecies of natural evidence is writ ;
which is of two kinds, viz. record of court, and
writ executed privately betwixt parties. The
firft kind, which has already been mentioned, is
in England termed recognifance, becaufe debt is
there acknowledged. And here it muft be re.
marked, that this writ is of itfelf compleat evi-
dence, fo as to admit of no contrary averment,
as expreffed in the Englith law. But with re.
Ipe& to a private writ, it is laid down, that if the
defendant deny the feal, the purfuer muft veri-
fy the fame by witnefles, or by comparifon of
feals ; but that if he acknowledges it to be his
feal, he is not permitted to deny the writ %,
The prefumption lies, that it was he himfelf who

fealed

® Glanvil, L 10. cap. 12,5 Reg, Maj. L 3. cap. 8,
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fealed the writ ; unlefs he can bring evidence,
that the feal was ftolen from him, and put to
~ the writ by another.

A deed hath fprung from the recognifance
that requires peculiar attention. In England it
is termed a bond in judgment, and with us q bond
regifirable.  When, by peace and regular go-
vernment, this ifland came to be better peopled
than formerly, it was extremely cuamberfome to
go before the judge upon every private bargain,
in order to minute and record the fame. After
the art of writing was fpread every where, a me-
thod was contrived to render this matter more
eafy. Theagreement is taken down in writing ;
and, with the fame breath, a mandate is granted
to a procurator to appear in court, and to obtain
.the writ, to be recorded as the agreement of
fuch and fuch perfons. If the parties happen
to differ in performing the agreement, the writ
is put upon record by virtue of the mandate;
and faith is given to it by the court, equally as
if the agreement had been recorded originally.
The authority of the mandate is not called in
quettion, being joined with the averment of the
procurator. And, from the nature of the
ihing, if faith be at all given to writ, the mind
mult reft upon fome fa&, which is taken for
granted without witnefles, A bond, for exam-
ple, is vouched by the fubfcription of the granter,
and the granter’s fubfcription by that of one or

’ more
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more witnefles. But the fubfcription of a wit.
nefs muft be held as true; for otherwife a chain
of proof without end would be neceflary, and a
writ could never be legal evidence. The fame
folemnity is not neceffary to the mandate, which
being a relative deed, is fupported by the bond
or agreement to which it relates ; and therefore,
of fuch a mandate we do not require any evi.
dence but the fublcription of the party. The
ftile of this mandate was afterward improved,
and made to ferve a double purpofe ; not only
to be an authority for recording the writ, but
alfo to impower the procurator to confefs judg-
ment againit his employer 5 on which a decree
paffes of courfe, in order for execution. The
mandate was originally contained in a feparate
Writing, which continues to be the practice in
England. In Scotland, the practice firft crept
in of indorfing it upon the bond, and afterward
of ingroffing it in the bond at the clofe, which
is our prefent form (4).

With

(4) Before the bond could be recorded as a deciee in
order for execution, it was required, that the procurator
fhould, by a writing under his hand, confent to the de-
cree. And when it became cuftomary to indorfe the
mandate upon the bond, this confent was alfo indorfed
upon it. But in courfe of time the confent was negled-
ed, as a ftep merely of form ; and the pradice of record-
ing without fuch confent, was authorifes by an a of fe-
derunt gth December 1670. So that the naming a pro-

curator to confefs judgment is now ao longer acceflary ;
: and
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With refpe to the evidence of Englifh bonds
in judgment, and Scots bonds having a clanfe
of regiftration, there appears no difference:
They bear full faith; and without any extra.
neous evidence are a fufficient foundation for
execution. The laws of England and of Scot-
land appear alfo to have been originally the
fame with refpeft to writs that need an action
to make them effetual. The antient form of
tefting a writ, was by the party’s feal ; and if
the defendant denied the feal to be his, the pur-
fuer as above mentioned was bound to prove
the fame. The law continued the fame in both
countries, when fubfcription became neceflary as
well as the feal: If the defendant denied the
fubfcription to be his, it was incumbent on the
purfuer to bring a proof of it, as formerly of
the feal. In England to this day, if the defence
Non eft faclum be pleaded, or, in other words,
that the writ was not figned and fealed by the
defendant, the plaintiff muft prove the affirma.
tive, But in Scotland various checks have been
introduced to prevent forgery: One of thefe
checks is the fubfcription of the witnefles, re.
quired by a& s. parl. 1681, which vouches the
party’s fubfcription. And as a bond thus forti-
fied bears faith in judgment, the defendant is

now
and indeed the confent of the debtor that a decree fhould

pafs againft him, is in all views fullicient for execution,
without any other ceremony.
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now deprived of his negative defence, Quod non
¢/ facum ; he muft fubwmit to the claim, unlefs
he undertake pofitively to prove that the fub-
fcription is not his.

I cannot, upon this occafion, overlook a re-
markable impropriety in our old ftatutes, requi.
ring witnefles to the fubfcription of an obligor,
without enjoining the witnefles to fuhfcribe, in
token that they did witnefs the obligor’s fub.
feription.  To appoint any a& to be done, with-
out requiring any evidence of its having been
done, is undoubtedly an idle regulation. The
tefting claufe, it is true, bears, that the obligor
fubfcribed before fuch and fuch witnefles. But
the tefting claufe, which in poit of time goes.
before the fubfcription of the obiigor, cannot,
otherwife than prophetically, be evidence that
the witnefles named faw the obligor fubfcribe.
This blunder is not found in the Englith law :
For though witneffes are generaily called, and
do often fubfcribe ; yet, according to my in-
formation, witnefles are not effential by the law
of England. This blunder in our law is cor-
refted by the ftatute 1681 ; enacting, *° That
¢ none but fubfcribing witneffes fhall be pro-
¢ bative, and not witnefles infert not fubfcri-
¢ bing.”” By this regulation the evidence of
writ is now with us more compleat than it is in
England. The fubfcriptions of the witneffes
are juftly held legal evidence of their having

witnefled
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witnefled the fubfcription of the granter of the
deed ; and the fubfcriptions muft be held to be
theirs ; otherwife, as above obferved, no writ
can in any cafe afford legal evidence. And
thus the evidence required in Scotland to give
faith to a bond or other deed, is by this {tatute
made proper and rational. It is required that
the granter fubfcribe before witnefles : But we
no longer hold the tefting claufe to be evidence
of this fact : the fubfcription of the witneffes is
the evidence, as it properly ought to be.

Of the artificial means ufed in a procefs to’
difcover truth, thofe by fire and water (5) were
difcharged by Alexander 1. *. Anditis won-

‘ derful,

{5) This fort of artificial trial prevailed in nations that
had no communication with each other, which may be
accounted for by the prevelancy of fuperflition, Among
the Indians on the Malabar coaft, when a man is to clear
himfelt of fome heinous crime, as theft, adultery, or mur-
der, he is obliged to {wim over the river Cranganor,
which fwarms with alligators of a monftrous fize.  If he
reach unhurt the oppofite bank, he is reputed innocent,
If devoured, he is concluded guilty—Texcira’s Hiflary
of Perfis——The trial by fire alfo is difcovered in a
country 1o lefs remote than Japan.— Kempfer's Hiflory
of Fapany book 3. ch. §.

We have evidence of the fame pradlice in ancient
Greece.  In the tragedy of An‘tig_one by Sophocles, there
is the following paffage :

. The
* Cap. 7. of his Statutes, '

1
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derful, that even the grofleft fuperftition could
fupport them fo long. But trial by fingular
battle, introduced by Dagobert king of Burgun.-
dy, being more agrecable to the genius of 2
warlike people, was retained longer in praétice.
And being confidered as an appeal to the Al-
mighty, who would infallibly give the caule for
the innocent, it continued long a fuccefsful me-
thod of detetting guilt ; for it was rare to find
one fo hardened in wickednefs, as to behave
with refolution under the weight of this convic-
tion. But inftances of fuch bold impiety, rare
indeed at firft, became more frequent. Men of
fenfe began to entertain doubts about this me.
thod of trying caufes ; for why expet a mira-
culous interpofition of Providence upon every
flight difpute, that may be decided by the ordi-
nary forms of law ?  Cuftom, however, and the
fuperftitious notions of the vulgar, preferved it
long in force ; and even after it became a pub-
lic nuifance, it was not direftly abolifhed. Al
that could be done, was to fap its foundations (6),
: by
The guards accus’d each other: Nought was prov'd,
But each fufpedied each ; and all denied,
Offering in proof of innocence to grafp

"The burning fteel, to walk through fire, and take
Their folemn oath they knew not of the deed.

{6) Among the Longobards, an accufer could not de-
mand fingular battle in order to prove tiie perfon accufed
guilty, till he fwore upon the gofpe! that he had a well-

founded
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by fubftituting gradually in its place another
method of tridl.

"This was the oath of purgation; the form of
which is as follows. The defendant brings a-
long with him into court, certain perfons called
Compurgators ; and after [wearing to his own
innocence, and that he brings the compurgators
along with him to make and fwear a leil and
true oath, théy all of them fhall fwear that this
oath is true, and not falle *, Confidering this
form in itfelf, and that it was admitted where
the proof was defe@ive on the puriuer’s part,
nothing appears more repugnant to juftice. For
why fhould a defendant be fo loaded, when there
1S no Proof againft him? But confidering it
with relation to the trial by fingular battle, ro
which it was fubftiruted, it appears to me a ra-
tional meafure. Tor in effe it was giving an
advantage to the defendant which originally he
had not, that of choofing whether he would en-
ter the lifts in a warlike manner, or undergo
the oath of purgarion. That the oath of purga-
tion came in place of fingular battle, is not ob.
fcurely infinuated, Leges Burgox. cap. 24. and

Fa is
founded fofpicion of the perfon’s guilt.  Andit is added,
«¢ Quia incerti furus de judicio Dei, et multos audivinius
* per pugnam fine jufta cauln, fuam caufam perdere,
¢ Sed propter confuetudinem gentis nofrae, Longobar-

¢ dorum legem impiam vetare zon poffamus,”
ile Longabard:, Lottite g § 23

* Quon, Attach, cap, 5. § 7,

Laser o
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is more dire@ly faid, Quon. Attach. cap 61,
¢ If 2 man is challenged for theft in the King’s
¢ court, or in any court, it is in his will, whe-
¢ ther he will defend himfelf by battle, or by
< the cleanfing of twelve leil men *.* It bears
in England the law-term of Wager at Law 1
.that is, waging law inftead of waging battle ;
joining iffue upon the oaths of the defendant
and compurgators, in place of joining iffue upon
a duel.  But the oath of purgation, invented to
foften this barbarous cultom of duels, being
reckoned not fufficient to reprefs the evil, duels
were afterwards limited to accufations for capi-
tal crimes, where there are probable fulpicions
and prefumptions, without diret evidence 1.
And confequently, if the foregoing conjeéture
be well founded, the oath of purgation came
alfo to be confined to the fame cafe. By de.-
grees both wore out of ufe; and, in this coun-
try, there are no remaining traces of the oath
of purgation, if it be not in ecclefiaftical courts.

It is probable, that as fingular batile gave
place to the oath of purgation, fo this oath gave
place to juries. The tranfition was €aly, there
being no variation, other than that the twelve
compurgators, formerly named by the defen-
dant, were now named by the judge. The va-

riation
¥ See Spelman’s Gloffary, tit. Adrhamire.

4 Jacob’s Law-Dictionary, vece Wager at Law.
1 Suat. Rob. 1L, cap. 16,
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riation proved notably acivantageous to the de-
- fendant, though in appearance againft him.
Singular battle wearing out of repute, the injuf-
tice of burdening with a proof of innocence
every perfon who is accufed, was clearly per-
ceived ; and witnefles being now more frequent-
ly employed on the part of the profecutor to
prove guilt, than on the part of the defendant

to prove innocence, it was thought proper that
they fhould be chofen by the judge, not by the
defendant. If it be demanded, Why not by the
profecutor, as at prefent ? it is anfwered; That -
at that time the innovation would have been -
reckoned too violent. However this be, one.
thing appears from Glanvil *, That in all que- -
ftions concerning the property of land, founded
on the brieve of right, a privilege was about
that time beftowed on the defendant, to have
the caule tried by a jury, inftead of fingular bat-
tle. As this was an innovation authorifed by
reafon, and not by flatute, it was probably at
firft attempted in queftions upon the brieve of
right only ; matters of lefs importance being
left upon the oath of purgation. That a jury
trial, and the oath of purgation, vere in ufe
both of them at the fame time, we have evidence
from the Regiam Majeitatem +, compareci with
the foregoing quotations. But thefe two me-

F3 thods

¥ L. 2. cap. 7. to the end of that book.
t L. 4.cap, 1. § 13, and cap; 4. § 2.
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thods could not long fubfift together. The new
method of trial by jury, was.fo evidently prefer-
able, that it would foon become univerfal, and -
be extended to all cales civil and criminal : In
fad, we find it fo extended as far back as we
have any diftinct records.

Trom this dedution it appears, that a jury
was originally a number of witnefles chofen by
the judge, in order to declare the truth *,  And
hence the procefs againit a jury for perjury and
wilful error. This explains alfo why the ver-
diét of a jury is final, even when they are con-
vifted of perjury. Singuwlar Dbattle, from the
nature of the thing, was fo; the oath of purga-
tion, fubftituted to fingular bartle, was fo; and
a verdid, fubftituted to an oath of purgation,
fell of courfe to be fo. It likewife explains the
pra&tice of England, that the jury muft be una.
nimous in their verdit; for it was required,
that the compurgators fhouid be fo in their oath:
of purgation. The fame rule probably obtained:
in Scotland : But at prefent, and as far back as
our records carry us, the verdiQt is fixed by the
votes of the majority.

In later times, the nature and office of a jury
were altered. Through the difficulty of pro-
curing twelve proper witnefles acquainted with
the facts, twelve men of fkill and integrity were
chofen, to judge of the evidence produced by

the

* Sce Reg. Maj. L. 1, cap. 12,
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the litigants. The caufe of this alteration may
be guefled, fuppofing only that the prefent ftrict
forms of a jury-trial were at firft not in ufe. If
jurymen, confidered as witnefles, differed, or
were uncertain about the fa&ts, they would na.
turally demand extraneous evidence ; of which
when brought, it belonged to them to judge.
It is likely, that for centuries jurymen afed thus
both as witneffes and as judges. They may, it
is certain, act fo at this day; though, for the
reafon above given, they are commonly chofen
by rotation, without being regarded in the cha-
ralter of witnefles. H'ence it 1s, that a jury is
now confidered chiefly as judges of the fa&, and
fcarce at all as a body of witnefles. And this
explains why the procefs for perjury againft
them is laid afide: This procels cannot take
place againft judges, but only againft witneffes.

F 4 TRAGT
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TR A CT 1L
PROPERT Y

1 HAT peculiar relation which connells a
' perfon with a fubjed, fignified by the
term Property, is one of the capital objects of
law. The privileges founded on this relation,
are at prefent extenfive, but were not always fo.
Property originally beftowed no other privilege,
but-merely that of ufing or enjoying the fubject.
A privilege eflential to commerce was afterward
introduced, viz. to alien for a valuable confider-
ation : And-at prefent the relation of property
is fo intimate, as to comprehend a powet or
privilege of making donations-to take effe& af-
ter death, as well as during life. Laws have
been made, and decifions pronounced in every
age, conformable to the different ideas that have
been entertained of this relation. Thele laws
" and decifions are rendered obfcure, and perhaps
fcarce intelligible, to thole who are unacquaint-
ed with the hiftory of property : And therefore
we may hope, that this hiftory will prove equally
curious and inftruétive (1).
Man
(1) The term Propersy has three diflerent fignifica-
tions, It fignifies properly, as above, a peculiar relation
betwist
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© - Man by his nature is fitted for fociety ; and
fociety is fitted for man by its manifold conveni-
encies. The perfection of human fociety con-
© fifts in that juft degree of union among in-
" dividuals, which to each referves freedom and
;f independency, as far as is confiftent with peace
" and good order. The bonds of fociety may be
- too lax ; but they may alfo be overftretched.
i A fociety where every man thould be bound to
dedicate the whole of his induftry to the com:
- mon intereft, would be unnatural and uncom-
- fortable, becaufe deftruive of liberty and inde-
pendence. ‘L he enjoyment of the goods of for=
© tune in common, would be no lefs unnatural
- and uncomfortable : There fubfifts in man a re-
- markable propenfity for appropriation; and a
- communion of goods is not neceflary to fociety,
though it may be indulged in fome fingular
cafes. And happy it is for man to be thus con-
 ftituted. Induftry, in a great meafure, depends
- on property ; and a much greater blefling de-
pends on it, which is the gratification of the

.moft dignified natural affedtions. What place
would there be for generofity, benevolence, or

charity, if the goods of fortune were common to

all ?

betwixt a perfon and ceitain fubjeds, as land, houfes,

moveables, &c. ; fometimes it is made to Gignify the pri-

vileges a perfon has with relation to fuch a fubjed 5 and

fometimes it fignifies the fubject itfelf, conlidered with

relation to the perfon. I have not ferupled to ufe the
term, in thefe different fenfes, as occafion oftered,
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all? Thefe noble principles, being deftitute of
objefts and exercife, would for ever lie dor.
mant ; and what would man be without them?
—a very groveling creature; diftinguifhable
indeed from the brutes, but fcarce elevated
above them. Gratitude and compaffion might
have fome flight exercife ; but how much great.
er is the figure they make in a ftate of divided
property ? The fprings and principles of man
are adjufted with admirable wifdom to his ex-
ternal circumftances; and thefe in conjunétion
form one regular conftitution, harmonious in
all its parts.

Hunting and fithing were originally the occu-
pations of men, upon which chiefly they de-
pended for food. A beaft caught in a gin, ora
fith with a hook, being the purchafe of art and
induftry, were from the beginning confidered
by all as belonging to the occupant: The ap-
petite that man has for appropriation, vouches
this to be true. But the extent of the relation
thus created betwixt the hunter and his prey,
and the power acquired by the former over the
latter in common eftimation, are queftions of
more intricacy, That this relation implies a
power to ufe for fuftenance the creature thus
taken, and to defend the poffeflion againit every
invader, is clear. But fuppofing the creature to
have been loft, and without violence to have
come into the hands of another ; I do not clearly

fee,
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! fee, ‘that the original occupant would have any
1 claim, or that reftitution would be reckoned the
i duty of the pofleflor. This may be thought
t fceptical ; for to one who has imbibed the re-
. fined principles of law, the conception is fami-
“liar of a relation betwixt a man and a [ubje&,
“{o intimate as not to be diffolvable without his
~confent : But, in the inveftigation of original
* laws, nothing is more apt to. lead into error,
" than prepofleflion derived from modern improve-
- ments: It appears to me highly probable, that
- among favages, involved in objeéts of {eafe, and
- ftrangers to abftrad fpeculation, property, and
the rights or moral powers arifing from it, ne-
ver are with accuracy diftinguithed from the

- natural powers that muft be exerted upon the
fubje@ to make it profitable to the pofleflor.
The man who kills and eats, who [ows and
reaps, at his own pleafare, independent of ano-
ther’s will; i1s naturally deemed proprietor. The
grofleft favages underfiand power without right,
of which they are made fenfible by daily a&s of
violence : But property without pofleffion is a
conception too abltra& for a favage, or for any
perfon who has not ftudied the principles of
law. To this day the vulgar can form no di-
ftint conception of property, otherwife than by
figuring the man in poffeffion, and ufing the fub-
ject without controul. If fuch at prefent be the
vulgar way of thinking, we may reafonably fuf-
pett
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pedt a ftill greater obfcurity in the conceptions
of a favage (2).

Thus originally property was a very preca-
rious right ; and would have been of little va.
lue, had not Nature provided means for reco.
vering it when pofleflion was loft. Wherea
man is deprived of his goods by theft or other
criminal ad&, the wrong-doer is in confcience
bound to reftore. He has indeed acquired the
propetty with the poflefiion ; but he is bound to
tepair the injuries done to the former ‘pofleffor ;
and the proper reparation is, to reftore the fub-
je€t to him.

A bona fide purchafer is in a very different
condition, fuppofing even the goods purchafed
by him to have been ftolen: He'is not liable
for the crime of his author ; he did no wrong
in purchafing, and conlequently cannot be fub-
je€ted to reparation. And in this cale the rule
obtains, Quod patior ¢ft conditio pofidentis. And
that anciently this was the rule, may be gathered
from traces of it which to this day remain in

feveral

(2) The efcheating wreck-goods was probably found.
ed on the imperfedt notion of property here fet forth.
Among the Romans, the cfcheating wreck.goods was the
pradice down till the time of Conftantine : ¢¢ 8i quando
s naufragio navis expulfa fuerit ad littus, vel fi quando
aliquam terram attigerit, ad dominos pertineat: fif-
cus meus fefe non interponat,  Quod enim jus habet
fifcus in aliena calamitate, ut de re tam luétuoflz com-
pendium fefleiur,’—L. 11. Cod. tid. 5, lex. 1.

-

13

-

3

[1

(4
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 feveral countries. By the old law of Germany,
_if the proprietor could demand his goods from the

perfon to whom he delivered them, in order to
" be reftored ; becaufe this claim is founded on 2
contrac. But he had no claim againft any other
~honeft pofleflor. And Heineccius obferves *,
 that this continues to be the law of Lubec, of

- Hamburg, of Culm in Pruffia, of Sweden, and
“even of Holland. Upon the fame principle,
ftolen goods were confifcated 4. Tor it was

held, that the filc is a bona jfide purchafer, and

- cannot be reached by an aftion of reftitution or

reparation ; which indeed mult be confefled to
be a very great ftretch in favorem fifei. And
this continued to be the law till it was abrogated
by the Emperor Charles V. I,  Upon the fame
principle the Saxon law is founded, That if a
thief fuffer death, by which the ftolen goods are
confifcated ||, his heir is not bound to pay the
value (3).

' Were

(3) M the reader, negledting the opinions delivered by
writers on the Roman law, form his judgment on fa&s
and circomftances reported by them, he will, to the fore-
going authorities, add the pra&ice of the ancient Ro-
mans, which, to the man who loft his goods by theft, af-
forded a condictio furtiva againft the thiel. I'his aion
being merely perfonal, founded on the delinquency of

the
* Compend. of the Pandeds, part 2. § $6.

t Maevins De jur. Lubec. part 4. tit. 1. § 2.
1 Confit, Crim. 218.
i Carpzovius, part 4. conft. 32, def. 23.
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Were we altogether deftitute of evidence, it
would remain probable, however, that in this
ifland

the defendant, takes it for granted, that the purfuer had
by the theft loft his property ; and accordingly the pur.
pofe of the action is, to compel the dcfe‘ridan,t to reftore
the poficflion to the purfuer, and confequently the pro.
perty.  Afterward, when property was diﬁinguiﬂled from
poﬂlﬂion, and theft was held not {uEEcxent to deprivea
man of his property, a rei vindicatio was given. Thi
bemg a real adtion, takes it for grinted that the property
remains with the purfuer ; and gcqordmgly, it concludes
only that the pofleffion be reftored to him. After this
alteration of the law concerning property, there was evi-
dently no longer occafion or place for the condictio furtiva;
becaufe a2 man who has not loft his property, cannot
demand that it be reftored to him. And yet the later
Roman writers, Juftinian in particular, not adverting to
the alteration, hold, moft abfurdly, Thar the rei vindica
tis, and condittio furtiva, are compctent, both of them,
agamﬁ the thief, and that the purfuer has his choice f
cither ; which is in effc® maintaining, that the pur-
fuer is proprictor and not propricter at the fame time,
L. 7. pr. De condil. Jurt. s § alt. Inflitut. De oblig. qua:
ex delid. Vinnius, in his commentary on Jullinian’s
Infitutes,—~ztif. De adion. § 14.—~fees clearly the incon.
fitency of giving to a proprietor the condictis furtiza.
His words are, ¢ Qlomodq igitur fur qui dbminus
< non eft, domino cui foli conditionem furtivam com-
¢ petere conftat, rem dere poterit? Quod fi hoc im-
«¢ pollibile eft, abfurdilimum videtur quod hic traditur,
« furem fic convenire pofle, ut dare jubeatur, et do-
¢« minium rei quod non habet transferre in aforem,
¢ eundemque rei petitae dominum.  Nodus hic indiffolu-
¢ bilis eft,”” &e. Isit not {trange, that an inconfiftency

fit
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ifland the original notions about property did
" not widely differ from what prevailed in other
countries.

. fet in fo clear a light, did not lead our author to cone
* clude, that the fultaining a conditiv furtiva is compleat
‘; evidence, that when this action was invented the proper.
"ty was by theft underftood 10 be loit ?
We find traces of the fame way of thinking in other
. matters. A man who by force or fear was compelled to
£zl his fubje& at an undervalue, had no redrels by the
~common law of the Romans —[ Tiie reafon of this is gi-
e in the fecond Tra.]~—It was the Praetor who firkk
 took upon him to reflore in integrum thofe who were thus
~ deprived of their property. The a&ion originally was
" firi@tly perfonal, being dire@ed againft the wrong-doer
only ; nor could it be extended againlt a fona Jf-de pur-
- chafer, as long as property was held to vanifh when the
~poffeflion was loft  For though no man is bound by a
covenant which by force or fear he is compelled to make,
yet when delivery is made, and the {ubject is acquired by
a third party, who purchafes bons fide, an a&tion of re~
ftitution cannot lie againﬁ him. The claimant who loft
 his property with the pofle(fion, had not a rei vindicatio ;
and a perfonal adtion could not lie againft a purchafer
who had no acceffion to the wrong. But after the doc-
trine prevailed, That property can fubfift independent
of pofleffion, it came naturally to be a fubjed of delibe-
ration, whether in this cafe a rei vindicatio might not
lie againlt the lona fide purchafer, as well as where =
fubje& is robbed or fiolen. There is fundamentally no
difference.  For a contrad, however formal, is no evi-
dence of confent where force has been interpofed ; and
delivery without confent transfers not property. In this
cafe, however, which had the appearance of fome intri-
cacy, the Roman Practor did not venture to fuﬁam aref

vindicatis
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countries. But luckily we have very ftrong evi,
dence that they were the fame; not even ex.
cepting the cafe of ftolen goods. Our adt 26.
parl. 1661, vouches it to have been the law of
Scotland, that when a thief was condemned, his
cffeéts, iﬁcluding the ftolen goods, were confil-

cated,

vindicatio in dire@ terms, DBut the fame thing was done
under difguife. The connedion of property had by tuis
time taken fuch hold of the mind, as to make it a rule,
that a man cannot be deprived of his fubjeét by an invo.
luntary fale, more than by theft or robbery ; and to re-
drefs fuch wrong, the a@io mefus was, by the perpetual
edi&t, extended even againft ‘the Jona jfide purchafer.—
{ 3. G His quae ©i wetufque cau. The adtio metys
being in this cafe made truly a real adlion, differed in no-

thing but the name from a re/ vindicatio; ior, froma
purchafer fona fide, the fubje& evidently cannot be-claim-
ed upon any medium, other than that the claimant is
proprietor ; and confequently is entitled to a re/ vindica-
1io. Hence, in the Roman law, the oo metus is clailed
under a fpecies denominated Adiones in rem feriptae, a
{pecies which has puzzled all the commentators, and
which none of them have been able to explain. Tt is the
hiitory of law only that can give us a clear notion of thefe
adlions. All a&ions pafs under that name, which, ori-
ginally perfonal, were, by the augmented vigour of the
relation of property, made afterward real.:

We alfo difcover from the Roman law, that other real
rights made a progrefs fimilar to that mentioned con-
cerning property. There was, for example, in the Ro-
man law no real action originally for recovering a pledge,
when the creditor by accident or otherwife loft the poflel-
fion, It was the Pretor Servius who gave a real action,
—§ 8. Inflit. De allion 5 and Vinniys upon that fetion,
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cated. Nor is this law abrogated totally by the
ftatute. The proprietor cannot demand his
- goods, unlefs he profecute the thief w/que ad
» fententiam. Such being the law with regard to
. ftolen goods, we cannot doubt, but that a man
- purchafing bona fide from one not proprietor,
was fecure againit this claim of property. That

- fuch was the prattice, may be gathered from
many paflages in our ancient law-books, and

- from the following fa&. A regulation appears
to have been early introduced, prohibiting buy-
ing -and felling except in open market. The
purpofe undoubtedly was, to reprefs theft, and
to prevent the transference of property by pri
vate bargains. It is not fafe to venture ftolen
goods in open market ; and if they be difpofed
of privately, the buyer cannot be fecure who
purchafes probibente lcge (4). 1 Have another
fack

(4) Coke—Infiit, 2, p. 713.——feems not to have
underftood this matter, when he can find no caufe for the
regulation, other than the encouragement of fairs and
imarkets, in order to promote commerce. This implies,
that formerly a purchife, even in open market, afforded
no fecurity againft the proprietor; and that the legifla.
ture for encouraging fairs and markets could think of no -
better expedient, than to render property precarious, and
to fubje& individuals to frequent forfeitures. A meafure
fo unjult and fo violent is not agreeable to the genius of
the law of England. This regulation was introduced to
fecure property, not to unhinge it : which alfo appears

from

G
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fa& to urge, which is no flight confirmation of
what is here fuggefted. By the oldeft law of
the Romans, a fingle year completed the pre.
feription of moveables; which teftifies, that
property independent of poffeflion was confi-
dered to be a right of the flendereft kind. In
later times, when the relation of property was
fo ftrengthened as to be clearly diftinguithed
from pofleffion, this prefeription was extended
to ten years ; and with us a man, by prefcrip.
-tion, is not deprived of the moft trifling move-
able in a thorter time than forty years.

But if fuch originally was the law of property,
by what over-ruling principle has property ac-
quired firength and energy to follow the fubject
where-ever found, and to exclude even an honelt
purchafer, where the title of his author is difco.
vered to be lame? This queftion enters deep
into the hiftory of law; and the anfwer to it
muft be drawn, partly from natural, partly from
political principles, It will appear in the courfe
of this hiftory, that both have concurred to be-

ftow

from the two ftatutes mentioned by our author, confining
the privilege of thofe who purchafe in open market with-
in the narroweflt bounds. By the latter, viz. 33ft of E.
lifabeth, no perfon is in fafety to buy a horfe, even
in open market, unlefs fome fufficient or credible perfon
vouch for the vender. And even in that cafe, the horle
muft be reftored to the proprietor claiming within fix
months, and offering the price that was paid by the fwe
fide purchafer.
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i%ﬁow upon property that degree of firmnefs and
: ?:';ﬁability which at prefent it enjoys among all civi.
A’%Iized nations. Proceeding regulariy, according
. ito the courfe of time, the firft caufe which of-
' Hers itfelf to view is a matural principle.

¢ Man, by the frame of his body, is unqualified
“to be an animal of prey. His {tomach requires

ij:more regular fupplies of food, than can be ob.
 tained in a ftate where food is fo precarious (5)-
: G 2 His
. v .
; {5) When men were hunters, and lived like carnivo-
! fous animals upon prey, there could be no regular fup.
";-'élies of food ; and after they became fhepherds, the for.
mer habit of abflinence made their meals probably lefs
flrequent than at prefent, though food was at hand, In
old times, there was but one meal a-day ; which conti.
fived to be the fafhion, even after great luxury was in-
éulged in other refpedts; In the war which Xerxes made
wpon Greece, it was pleafantly faid of the Abderites,
who were appointed to provide for the King’s table, that
‘tiley ought to go in general proceffion and acknowledge
the favour of the gods, in not inclining Xerxes to eat
twice a-day.— Herodatus, b 7.~—In the reign of Hen-
5y VL of England, we have Shakefpeare’s authority, that
ithe people of England fed but twice a-day.—Vdl g.
)’ 95 near the top, compared with p. 93. in the middle.
‘li{arburtan’: edition.~——Qur hiftorian Heor Boyes ex-
C‘}?ims againft the growing luxury of his time, that, not
tisﬁed with two meals, fome men were {o gluttonous
ajsto eat thrice every day. Cuftom, no doubt, has g
‘;()\verful effelt in this cafe, as well as in many others :
Jet the hiuman frame is not fo much under the power of
foftom, as to make it eafy for
i'ﬁ perhaps a month,

a man, like an eagle, to
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His neceflities taught him the art of taming
fuch of the wild creatures as are peaceable ap
docile. Large herds were propagated of horn
cattle, fheep, and goats; which afforded pler.
ty of food ready at hand for daily ufe. K
this invention, the conveniencies of hvmg Were
greatly promoted : and in this ftate; whig
makes the fecond ftage of the focial life, the .
lation of property, though not entirely disjoin
ed from pofleflion, was confiderably enlivene
The care and attention beltowed upon a domd.
tic animal from the time of its birth, form in th
mind of every one a firong conneétion betwix
the man and his bealt, which, upon any caful
interruption of pofleflion, does not fo readiy
vanifh, as in the cafe of a wild beaft feized by
hunter. |
Thus, by a natural principle, the relationd
property was in fome meafure fortified, and w
confidered as forming 2 ftricter conneion be
twixt man and other animals than it did orig
nally. In this condition, a political principt
contlrii)uwd to make the relation appear fl
more intirnate, Ixperience demonftrated, thi
it is impradticable to reprefs theft and robber
if purchafers be fecure on the pretext of
f#des, Tor every purchafe muft be prefund
honeft, till the contrary be proved ; and nothif
is more eafy than to contrive a difhoneft py

chafe that fhall be fecure from deteGion. N
remel]
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f remedy an evil which gave fo great fcope to
“Uftealth and violence, the regulation above men-
Ationed was introduced, prohibiting all buying
“land felling except in open market. After this
-,1egulat10n, a private purchafe afforded no fecu-
mty, nor was the property transferred. ‘The
“nexus, or lien, of property was greatly ftrength-
iened, when it was now become law, that no man
lcould be deprived of his préperty without his
lown confent ; except fingly in the cale of a pur-
ichafe bora fide in open market. I add upon
‘this head, that the notion of right, independent
“of natural power, once unfolded, acquired the
égreate& firmnefs and ftability, by the regular
“eltablilhment of courts of jultice, the great pur-
l,pofe of which is, to afford natural power when.
ever it is of ufe to make right or moral power
'effe&ual

2 ‘the influence of property in its different
‘ﬁagcs of improvement, is remarkable. The
pesus, or lien, of property being ongmallv
Alight, it was not thought unjult to deprive a
Jman of his property by means of a bona jide
"f@urchafe, even where the fubject was fold by a
Jrobber,  The law that reftrained purchafes ex.
ijicept in open market, beltowed a firmnefs on the
areltion of property, which made it in fome
jme"tfme plevall over the rxght of a boia fd(,
mpurchdle. ‘This produced the flatute above
ientioned, 31t of Elizabeth, enafiing, that
G ; even

TR

B v T
Yoyt

Y
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even a bona fide purchafe in open market fhy)
not transfer the property, provided the- propric.
tor claim within fix months, and offer to
purchafer the price he paid. So ftands the lay
of England to this day 3 and yet to fuch fti};
lity has the relation of property arrived in courk
of time, by the favour of all men, that itj
doubtful, whether at prefent the claim of pro.
perty would not be fuftained, even without df.
fering the price. In Scotland, there is a regu.
lation of a very old date, for the fecurityd
property. Befide buying in open market, th
purchaler is bound to take from the vender fe
curity for his honefty, termed Borgh of haing
hald. By this precaution the purchafer was fof
cure againft all the world. But if the gool}
came to be clainied by the true owner, the caf
tioner was bound to produce the vender, otherf
wife to be liable for damages *.  But thougi§
this continues to be our ftatute-law, fuch how
ever is the influence of property, that I doubtf
whether our judges would not be in hazard d
fuftaining a rei vindicatio againit the purchafu}
in open market, even after ufing the foregoinf
precaution. Property, it is certain, is a greaf
favourite of human nature, and is frequemly
the objett of a very ftrong affeftion. In theg
flu@tuating ftate of human affairs before reguluf

governments were formed, property-was feldon§
i

? Leg. Burg. cap. 128,
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fo permanent as to afford great fcope for this
affection. But in peaceable times, under a
{teady adminiftration of law, the affection for
property becomes exceeding warm ; which for-
tifies greatly the relation of property. Thus
there is difcovered a natural refemblance be-
tween government and property : frem the weak
and infantine ftate in which both are found ori-
ginally, they have equally arrived at that ftabi-
lity and perfeCtion which they enjoy at prefent.
Having advanced {o far in the hiftory of
moveable property, it is time to turn our view
to the property of land. In the two firll ftages
of the focial life, while men were hunters or
thepherds, there fcarce ceuld be any notion of
land-property.  Strangers to agriculture, and to
the art of building, if it was not of huts which
could be raifed or demolifhed in a moment, men
had no fixed habitation, but wandered about in
hords, to find pafture for their cattle (6). In
this vagrant life, men had fcarce any connection
with land more than Withv alr or water, A field
of grals might be confidered as belonging to a
hord or clan, while they were in poffeffion ;
G4 ' and

(6) The Scythians drawing no fubfiltence from the
plough, but from cattle, and havirg no cities nor inclofed
places, made their carts ferve them for houfes : by which
it was eafy for them to move from place to place. He.

rodotus, book 4. from this obferves, that the Scythians

zre never to be found by an enemy they chufe to
avoid,
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and fo might the air which they breathed, and
the water which they drank : but the moment
they removed to another quarter, there no longer
fubfifted any connection betwixt them and the
field that was delerted, It lay open to new:
comers, who had the fame right as if it had not
. been formerly occupied. Hence I conclude,
that while men were fhepherds, there was no
relation formed betwixt them and land, in any
manaer {o diftinct-as to obtain the name of pro-

perty *. '
Agriculture, which makes the third ftage of
the focial life, produced the relation of land-
property. A man who has beftowed labour in
preparing a field for the plough, and who has
improved that field by artful culture, forms in
his mind an intimate connefion with it., He
contrats by degrees a fingular affection for a
{pot, which in a manner is the workmanthip of
his own hands. He is fond to live there, and
there to depofit his bones. It is an objet that
fills his mind, and is never out of thought at
home or abroad. After a fummer’s expedition,
or perhaps years of a foreign war, he returns
with avidity to his own houfe, and to his own
field, there to pafs his time in eafe and plenty,
By fuch trials, the relation of property is dif-
joined from pofieffion ; and to this disjundtion,
- the

% Gee the defcription given by Thucydides of the ori
ginal ftate of Greece, book 1. at the beginning,
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the lively perception of property with refpec to
an objett fo confiderable, mainly contributes,
If a proprietor happen to be difpoflefled in his
abfence, the injuftice is perceived and acknow-
ledged. In the common fenfe of mankind, he
continues proprietor, and a ref vindicatio will be
fuftained to him againft the poffeflor, to whom
the property cannot be transferred by an immo-
ral at.  But what if the fubje&, after a long
interval, be purchaled bona fide, and peaceable
pofleflion attained? 1 have given my reafons
above for conjecturing, that in ancient times
fuch a purchafe transferrcd property, and. ex-
tinguithed the right of the former proprietor.
Such undoubtedly was once the condition of
moveable property, gradually altered, as obferv-
ed above, by fucceffive regulations. Land-pro-
perty continued a much fhorter time in this un-
ftable condition. Of all fubje@s of property,
land' is that which engages our affetion the
moit 3 by which means the relation of land. pro-
perty grew up much fooner to its prefent firm.
nefs and {tability, than the relation of moveable
property. For many centuries paft, it is be.
lieved, that in no civilized nation has bora fides
alone been held to fecure the purchafer of land,
Where the vender is not proprietor, it is requi-
fite that the purchale be followed with a long
and peaceable pofleffion.

. I
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- It is highly probable, that the ftrong nexus of
Tand.property, which cannot be loofed otherwife
than by confent, had an influence upon move-
able property, to make it equally ftable. But
if land.property led the way in this particular,
moveable property undoubtedly led the way in
what we are now to enter upon, viz. the power
of aliening. The conne&tion of perfons with
moveables is more immediate than with land.
A moveable may be locked up in a repofitory :
Cattle ave killed every day for the [ufltenance of
the proprietor and his family. From this power,
the tranfition is ealy to that of alienation ; for
what doubt can there be of my power to alien
what I can deftroy? The right or power of
alienation mult therefore have been early recog-
nifed as a quality of moveable property. The
power of difpofing moveables by will, to take
clledt after death, is a greater ftretch; and we
fhall have occafion to fee, that this power was
not early acknowledged as one of the qualities
even of moveable property. We have reafon
beforehand to conjecture, that a power of alien-
ing land, whether to take effect inftantly or after
death, was not early introduced ; becaufe land
admits not, like moveables, a ready delivery
from hand to hand. And this conjelture will
be verified in the following part of our hif}ory.
Land, at the fame timg, is a defirable objed;
and a power to alien, after it came to be efta-

blithed
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blithed in moveable property, could not long be
feparated from the property of land.

But before we proceed farther in this hiftory,
we muft take a view of the forms and f{olemni.
ties that in the common apprehenfion of man.
kind are requifite, firlt to acquire, and then to
transfer land-property. For thefe, if I miftake
not, will fupport the foregoing obfervations. It
1s taught by all writers, that occupation is an
effential folemnity in the original eftablifhment
of land property. The realon will be evident
from what is faid above, that property criginal-
ly was not feparated from pofleflion, And the
fame folemnity is requifite at this day with re-
fpeét to every uninhabited country : For where
there is no proprietor to alien, there can be no
means other than occupation to form the con-
netion of property, whether with land or with
moveables. Occupation was equally neceflary
in old times to compleat the transference of
land.property ; for if property was thought not
to bave an exiftence without pofleffion, occupa-
tion was neceflary for transferring the property
of land, as well as for eftablithing it originally.
But when property canie to be confidered as a
right independent of pofleflion, it was natural ta
velax from the folemnities formerly requifite in
the transference of land-property. It is often
difficult, and siwav< tronblefome, to introduce
a purchafer with his family and goods into the

natural
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natural pofleffion; and this folemnity was dif»
penfed with, becaufe not eflential upon the later
fyftem of property. But then, in oppofition to
a praQice fo long. eftablithed, the innovation
would have been too violent, to transfer proper-
ty by the bare will of the former proprietor,
without any folemnity in place of pofleffion.
Such is our attachment to vifible obje@s, that it
would have appeared like magic, or the tricks
of a juggler, to make the property of land jump
from one perfon to another, merely upon pro-
nouncing certain words expreffing will or con.
fent. Words are often ambiguous, and always
too tranfitory to take faft hold of the mind,
without concomitant circumftances. In place,
therefore, of actual pofleflion, fome ouvert act
was held neceffary in order to compleat the
tranfmiffion. This a&, whatever it be, is con~
ceived as reprefenting pofleflion, or as a fymbol
of it; and hence it has acquired the name of
fymbolical poflefion. When this form firft
crept in, fome act was chofen to reprefent pof
feflion as near as poffible ; witnefs the cafe men-
tioned by Selden *, where a grant of land made
to the church anno 687, was perfetted by laying
a turf of the land upon the alter. This innova.
tion was attempted with the greatelt caution;
but after the form became cuftomary, there was
lefs nicety in the choice. The delivery of 2

{pear,

#* Janus Anglorum, cap. 25.
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fpear, of a helmet, or of a bunch of arrows,
completed the tranfmiffion. In fhort, any fyms
bol was taken, however little conneéted with the
land : It was fufficient that it was connefted
with the will of the granter. In the cathedral
of York, there is to this day preferved, a horn
delivered by Ulphus King of Deira to the mo-
naftery of York, as a fymbol for completing a
grant of land in their favour (7).

A fingle obfervation, with which I fhall con«
clude this branch of the fubje&t, may ferve to
give a more -enlarged view of it. Thereis a
ftricer analogy betwixt creating a perfonal obli-
gation and transferring land property, than is
commonly imagined. Words merely make no
great impreflion upon the rude and illiterate.
In ancient times, therefore, fome external folema
nity was always ufed to fortify covenants and
engagements, without which they were reckoned
not binding *. As writing at prefent is com.
mon, and the meaning of words afcertained, we

require

(7) Ttisa common pradlice among the falmon.fifhers
to puarloin from their mafters part of the fillv; and it is
very difficult to reftrain them, becaufe they fcarce think
it a fault. They cannot concetve, that a falmon before
delivery belongs to their malter. After delivery, indeed,
or after the mafter’s mark is put upon the fifh, they rea.
dily admit, that it would be thelt to take any away.

"This thows, that in the natural fenfe of mankind, occu-
pation or delivery is requifite to eftablifh property.

#* See the cflay immediately foregoing,
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require no other folemnity but writ, to compleat:
the moft important tranfattions. Wit hither-
to, with regard to land.rights, has not in Scot-
land fuperfeded the ufe of fymbolical delivery :
But when our notions fhall be more refined;
and fubftance regarded more than form, it is
probable, that external fymbols, which have
long been laid afide in perfonal rights, will alfo
be laid afide in rights affefting land. We re.
turn to cur hiftory.

Property, which originaily beftowed no power
of alienation, carries the mind naturally to the
children of the pofleffor, who continue the ;ioff
feflion-after his death, and who muft fucceed if
he cannot alien (8). 'Their right, being inde-
pendent of his will, was conceived a fort of pro-
perty.  They make part of the family, live upon
the land, and, in common with their parents,
enjoy its product. When the father dies, they
continue in pofleflion without any alteration,
but that the family is lefs by one than formerly.
Such a right in children, which commenced at
their birth, and which was perfeited by the fa-
ther’s death, was not readily to be diftinguithed
from property. It is in effet the fame with the
{triGteft entail that can be contrived.

To thofe who are ignorant of the hiftory of
law, and ate rivetted to the prefent fyltem of

things,

(8) Heredes tamen f,uccefforefque {ui cuique liberi : Et
nullum teftamentum,  Tacitus de moribus Germansrun,
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things, the right here attributed to childten may
appear chimetical. But it will have a very dif-
ferent alped, after mentioning a few of the many
ancient cuftoms and regulations founded upon it;
And, to pave the way, I fhall firft thow, that the
notions of the ancients were precifely as here
ftated ; for which I appeal to a learned Roman
lavyer, Paulus *,  “ In fuis heredibus eviden.
“ tius apparet, continuationem dominii €o rem
¢ perducere ut nulla videatur hereditas fuifle,
“ gquafi olim hi domini eflent, qui etiam vivo
¢ patre quodammodo domini exittimantur. Un-
“ de etfam filius-faniilias appellatur, ficut pater-
% familias : Sola nota hac adje&a, per quam
“ diftinguitur genitor ab eo qui genitus fit,
¢ Ttaque poft mortem patiis non hereditatem
“ percipere videntur, fed magis liberam bono-
“ rum adminiftrationem confequuntur.” Here
we fee, even in an author far removed from
the infancy of law, the intereft which children
once had in the eflate of their father, termed a
fort of property. 'the only thing furprifing in
this paffage is, that a notion [o diftin& fhould
remain of the property of children in their fa-
ther’s effets, for fuch a length of time after the
right was at an end:  But to proceed, it plainly
arofe from this right, that among the Romans
children got the appellation of fui et neceffarii
heredes.  'The {trict connection betwixt parents

and

* L. 11: De liber. et polthum. hered.
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and children produced the firft term ; and thie
other arofe from the fingularity of their condi.
tion, that the heritage becoming theirs 75/6 fads
by the father’s death, they were heirs neceffarily,
without liberty of choice. Nor did this fubjec
them to any rifk; becaufe, deriving no right
from their father, they were not bound to fulfil
his deeds. In general, while property fubfifted
without power of aliening, no deed done by the
father, whether civil or criminal, could affe&
the children. And as to crimes, fome good au.
thorities are ftill extant. It was a law of Ed.
ward the Confeflor, That children bora or hegot
before commiffion of a crime that infers for-
feiture of goods, fhall not lofe their inheri.
tance *. And it was a law of the Longobards 4,
That goods are not confifcated where the cri-
minal has near relations. Other regulations,
acknowledging this right in children, and au.
thorifing particular exceptions from it, will
come in more properly after proceeding a little
farther in our hiltory.

It is remarked above, that the enlarged no.
tion of property, by annexing to it a power of
alienation, obtained firlt in moveables: And
indeed fociety could fcarce Tubfift without fuch
a power ; at leaft as far as is neceffary for ex-
changing commodities, and carrying on com-

merce,

* Lambard’s colleGtion of cld Englifh Jaws, Edw. the
Confeflor, L 19, at the end. + L. 1.1t 10, § 1
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merce. But the fame power was not early an=
nexed to the property of land ; unlefs perhaps
to fupport the alienation of fome {mal} part for
value. This we know, that a proprictor of land
that had defcended to him from his anceftors,
could not difpofe of it totally, even for a va:
luable confideration, unlefs he was reduced to
want of bread ; and even in that cafe he was
obliged to make the firft offer to his heir. This
regulation, known among lawyers by the name
of fus retractus, is very ancient; and we have
reafon to believe it was univerfali Tt obtained
among the Jews*. It was the law of Scots
land +, of which we have traces temaining not
above three centuries agof. And it appears
alfo to have been the law among other Euro:
pean nations . But this regulation gave place
gradually to commerce ; and, now for ages,
bargains about land have been o lefs free than
bargains about moveables. The power of alien-
ing for a valuable confideration, is now univer-
fally held to be inherent in the property of land
as well as of moveables:

Donations, or gratuitous alieriations; were of
a flower growth. Thefe were at firlt fmall,

and

* Ruth, iv.

+ Leg. Burg. cap. 45. 94. 05 06. 115. 125. § 7. 135

T See Appendix, No 2.

} Laws of the Saxoms, § 14. 16.

H
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and upon plaufible pretexts. By degrees they
* gained ground, and in courfe of time camie to
be indulged almoft without limitation. By the
laws of the Vifigoths *, it was lawful to make
donations to the church. The Burgundians
foftained a gift by a man though he had chil-
dren+. And among the Bavarians, it was law.
“ful for a free man, after dividing his means
with his fons, to make a donation to the church
out of his own portion {. With refpet to our
Saxon anceftors, the learned antiquary Sir Henry
Spelman is an excellent guide. He oblerves [,
s¢ That heritable land began by little and little
“ to be aliened by proprietors, firft to churches
“ and religious houfes by conlent of the next
¢ heir ; next to lay perfons ; fo that it grew at
¢¢ laft a matter of courfe for children, as heredes
s proximi, for kinfmen, as heredes rematiores, and
s¢ for the lord, as beres wltimus, to confirm the
 fame. Such confent being underftood a mat-
¢ ter of courfe, it grew to be law, That the fa-
¢ ther, without confent of his heirs, might give
< part of his land, either to religious ufes, or

«

-

~

¢ in marriage with his daughter, or in recom-
« pence of fervice.” That fuch was the prac-
tice of England in the days of Henry II. Glan-
vil
*Logiutrn§r.

+ Laws of the Burgundians, tit. 1.

1 Laws of the Bavar. tit. 1. § 1.

| Of ancient deeds and charters, p. 234
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vil teftifieth ¥, And that fuch alfo was the law
of Scotland in the days of David IL is teftified
by Reg. Maj. +. But here a limitation men-
tioned by both authors muft be attended to;
That fuch a donation was not effectual unlefs
completed by delivery. The reafon affigned is
flight and unfatisfalory ; but the true reafon
is, that if the fubje& was not delivered, the heir,
whether we confider the feudal or allodial law,
was entitled to take poffeflion after his anceftor’s
death, without being fubjeted to pay any of the
debrs, or perform any of the engagements of his
anceftor. And upon that account, there was no
fecurity againft the heir, but by delivery. This

allo appears to have been the Roman law i,
Donations inter wives, paved the way to dona-
tions mortis caufa. But this was a wide ftep °
that required the authority of a law ; for it was
hard to conceive that the will of any man thould,
after his death, and after his own right was ac
an end, have fo ftrong an effed, as to prefer
any petfon before the lawful heir. The power
of tefting was introduced among the Athenians
by a law of Solon, giving power to every pro-
prietor who had no children, to regulate his
fucceffion by teftament. Plutarch, in the life
of that lawgiver, has the following paffage,
¢ Magnam quoque fibi exiftimationem peperit
H 2 ¢ lege

* L. 9. cap. 1. + L. 2. cap. 18,
+ Heineccii Antiquitates Romanae, L 2. tit, 7. § 15

>
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s Jege de teltamentis lata. Antea enim non
¢ licebat teftamentum condere; nam defunéi
¢ opes domumque penes genere proximos ma-
“ nere oportebat, Hic liberum fecit, fi liberi
« non eflent, res fuas cui vellet dare : praetu-
s litque amicitiam generi, et gratiam neceflita-
¢« i: et effecit, ut pecuniae poffeflorum pro.
¢ priae efient.” The concluding fentence is
remarkable, Alienations inter wives had been
long in practice ; and it was but one ftep far-
ther to annex to property a power of alienating
mortis caufa. Athens was ripe for this law;
and hence it was natural for Plutarch to ob-
ferve, that the power of telting made every man
proprietor of his own goods. The Decemviri
at Rome transferred this law into their Twelve
Tables, in the following words, Pater-familias
uti legaffit fuper familiae, pecuniae, tutelaeve fuae
reiy ita jus ¢fto.  Lhis law, though conceived in
words unlimited, was certainly not intended,
more than Solon’s law, to deprive children of
their birthright, which, in that early period,
was too firinly eftablifhed to be fubje@ed to the
arbitrary will of the father 3 and if their intereft
in the fucceflion had not Leen greater than that
of ather heirs, they would not have deen diftin-
gaifhed by the appellation of fui et neceffarii be-
redes.  Vurther, that among the Romans the
power of telting did not originally affe@ the
heirs of the teftator’s own bedy, muft be evi-

dent
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dent from the following circumftance, that even
after the law of the Twelve Tables, no man had
a power to exheredate his own iffue, unlefs in
the teftament he could fpecify a jult caule, in-
gratitude, for example, rendering them unwor-
thy of the fuccefion. And the querela ingfficiofs
teffamensi was an action introduced 1n favour of
children, for refcinding teftaments made in'their
prejudice, in which no caufe of exheredation
was affigned, or an unjuft caufe afligned, It is
true, that a man afterward was indulged to dif-
inherit his children without a caufe, previded he
bequeathed to them the fourth part of what
they would have inherited ab intefiato *. But
juftinian { reftored the old law, declaring, that
without a juft caufe of exheredation fpecified in
the teftament, the guerela {hall be competent,
notwith{tanding his leaving the faid fourth par
to his fon and heir. And this regulation was
adopted by the Longobards {.

But though the fui et neceffarii heredes could
not be direCtly exheredated, it was in the fa.
ther’s power not only by alicnations inser Vivas,
but even by contracting debt, to render the fuc-
ceflion unprofitable.  As foon as the power of
alicning becomes a branch of property, every
fubjedt belonging te a debtor, lend or move-
ables, mult lic open to be attached by hLis cre.

H 3 ditors,

¥ 1..8. § 6. De inoff telt. t Novel. 113 cap. 3.

1 L.zotite ig § 12
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ditors. It is his duty to convert into money
the readieft of his fubjetts for their payment ;
and if he prove refraltory, by refufing to do
what in confcience is incumbent upon him, the
law will interpofe. Juftice beftows this privi.
lege upon creditors during their debtor’s life ;
.and confequently alfo after his death ; it being
inconfiftent with juftice that the heir fhould pro-
fit by their lofs. This new circumftance intro-
duced neceflarily an alteration of the law as to
the fui et neceffarsi heredes : for now they could
no longer be held as neceffary heirs, when their
being heirs was no longer attended with fafety,
but might prove ruinous inftead of beneficial.
The fame rule of juftice which prevailed in the
former cale, prevailed alfo in this, and conferred
upon them the privilege of abandoning the fuc.
ceflion, in which cale their father’s debts did
not reach them *,

It may appear fingular, that while children
were thus gradually lofing ground, collateral
heirs, who originally had no privilege, were in
many countries gaining ground. I fhall firft
ftate the fals, and afterward endeavour to al-
fign the caufe. Several nations followed the
Grecian plan, indulging an unlimited power of
tefting, where the teftator had not iffue of his
own body. Thus, by the Ripuarian law, a man
who had ‘no children might difpofe of his effects

as

% L. 12, De acquir, vel omit, hered.



as he thought proper * ; and, among the Vifi-
goths, the man who had no defcendants might
do the fame 4. But this privilege was more li-
mited among other nations. The power of
making a teftament, beftowed at large by the
Roman law failing children, was afterward con-
fined within narrower bounds. The privilege
of children and other delcendants to refcind a
teftament exheredating them without juft caufe,
fpread itfelf upon other near relations; and
thefe therefore might infilt in a guerela inofficiofs,
which originally was competent to defcendants
only {. By the laws of the German Saxons, it
was not lawful to difinherit the heir [, And
by the laws of King Alfred, ¢ e who inherits
“ lands derived from his anceftors by writ,
¢ fhall not have power to alien the fame from
¢ his heirs, efpecially if it be proved by writing
“ or witnefles, that the perfon who made the
¢ grant difcharged fuch alienation §.”” Thus
we fee in feveral inftances, the prerogative of a
child who is heir, extended in part to other
heirs, which, as hinted above, 3y appear fur.
prifing, when the powers of the proprietor in
pofleflion over his fubjedt were by this time en-
larged, and the right of his children abridged in
proportion.
H 4 To

* Lex Ripuariorum, § 48.

t Lex Vifigothorum, L 4. tit, 2. § 20,

1 L. 1. De inoff. teft. || Laws of the Saxons, § r4.

§ Lambard’s Colle®lion. Laws ¢! I King Alfred, 1. 37,
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To fet this matter in its proper light, I muft
premifle, that originally there was not fuch a
thing as a right of fucceffion, in the fenfe we
now give to that term. Children came in place
of their parents : But this was not properly a
{ucceflion ; it was a continuation of pofleffion,
founded upon their own title of property. And
while the relation of property continued fo flight
as it was originally, it was perhaps thought fuf.
ficient that children iz familia only fhould enjoy
this privilege. Hence when a man died with.
out children, the land he poffefled fell back to
the common, ready for the firlt occupant. But
the conneftion betwist a man and the land
upon which he dwells, having in courfe of time
acquired great {tability, is now imagined to {ub-
fift even after death, This conception preferves
the fubject as in a ftate of appropriation ; and
confequently bars every perfon except thofe who
derive right from the deceafed, By this means,
the right of inheriting the family.eftate was pro.
bably communicated firft to children forisfami.
liate, efpecially if all the children were in that
fitvation ; afterward, failing children, to bro-
thers, and fo gradually to more diftant relations.
‘We have to this day traces remaining of the
gradual progrefs. In the laws of the Longo-
bards, collaterals fucceeded to the feventh de.
gree *, Our countryman Craig 1 relates it as
' the

¥ Loa o tit1g §o, 1 L. 2. dieg, 17.
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the opinion of fome, that if there be no heirs
within the feventh degree, the king hath right
as ultimus heres. He indeed fignifies his own
opinion to the contrary ; and now it is efta-
. blithed, That relations fucceed, however diftant.
The fucceflion of collaterals, failing defcend.
ants, produced a new legal idea; for as they
had no pretext of right independent of the
former proprictor, their privilege of fucceeding
could ftand upon no ground but the prefumed
will of the deceafed, which made them heirs in
the proper fenfe of the word, fucceeding to the
right of the deceafed, and enjoying his land by
his will.  This makes a folid difference betwixt
the fucceflion of collaterals, depending on the
will of the anceftor, and the fucceflion of de.
fcendants, which originally did not depend on
his will.  But the privilege of delcendants being
gradually reftrained within narrower and nar-
rower bounds, was confounded with the hope
of fucceflion in collaterals. They were put
upon the fame footing, and confidered equally
as reprefentatives of the perfon in whofe place
they came. This dedution appears natural ;
and what I have farther to obferve appears no
lefs fo, That delcendants and collaterals being
thus blended into one clafs, the privileges of the

former were communicated to the latter,
But the privileges thus acquired by collate-
rals, were not of long continuance. The powers
annexed
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annexed to property being carried to their ut.
moft bounds, it came, in moft countries which
did not adhere to the Roman law, to be con.
fidered as an inherent power in proprietors, to
fettle their eftates at their pleafure, without re.
gard to their natural heirs, defcendants or col-
laterals, In this ifland the power of difpofal
became unlimited, even to take effcét after
death, provided the deed were in the form of
an alienation inter vives. The property which
children once had in the family eftate was no
longer in force, except as to one particular,
that of barring deeds on deathbed (9). And
this, with other privileges of detcendants, was

communicated

(9) While the law ftood as originally, That no man
could difpofe of his eltate in prejudice of his heir, there
could not be place for the law of deathbed. This law
was a confequence from indulging proprietors to difpofe
of a part for rational confiderations ; from which indul
gence deathbed was an exception. Hence it appears,
that the law of deathbed was not a new regulation intro-
duced into Scotland by Ratute or cuflom. It is in rea-
lity a branch of the original law, refiritting proprietors
from aliening their lands in prejudice of their heirs,
- which original law is fiill preferved entire in the circum-
ftance of deathbed. Our authors have not been lucky
in guefling, when they afcribe the law of deathbed to
the wifdom of our forefathers, in order to proted their
eftates from the rapacity of the clergy. It exifted too
early among us to make this a probable fuppofition, In
thofe early times, the prevalence of fuperllition would
have prevented fuch a regulation, had it been neceffary.
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: communicated to collateral heirs*, In Eng-'
- land, the powers of proprietors were {o far ex-
~ tended by a law of Henry VIIL t, as to entitle
. them, without the formality of a deed of aliena-
" tion, to fettle or difpofe of their lands by tefta-
- ment ; after which, deeds on deathbed could no

longer be reftrained. In Scotland, the law of
deathbed fubfifts entire, as well as the limitation

_upon proprietors, that they cannot difpofe of

their heritable fubjefts by teftament. The

" former is not now confidered as a limitation of

the powers of property, but as a perfonal privi-
lege belonging to heirs : For which realon, a
deed on deathbed is not void for want of power :
It is an effeftual grant till it be voided by the
heir upon his privilege. But the latter is plain-
ly 2 limitation of the powers of property; which
fhews, that in this country property is more li-
mited than in England. By the old law, a do-
nation had no effet without delivery : For fup-
pofing the deed to have contained warrandice,
vet this warrandice was not effetual againft the
heir, who was not bound to pay his father’s
debts, or fulfil his engagements. Heirs, it is
true, are now liable : But then a teftament con-
tains no warrandice ; and therefore an heritable
fubject legated by teftament is confidered, as of
old, an incompleat donation, which the heir is

not

® See Glanvil, I. 7. cap. 1.; Reg. Maj. L. 2, cap. 18,
T 34 and 35, Henry VIIL cap. 5. § 4.
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not bound to make effetual, But though we
admit not of the alienation of an heritable fub.
je& by teftament, alienation is fuftained ing
form very little different. A difpofition of land,
though a mere donation, implies warrandice;
and therefore fuch a deed, after the granter’s
death, fuppofing it to contain neither procura.
tory nor precept, will be effectual againft his
heir, And the difference betwixt this deed and
a teftament in point of form, is fo flight, that &
1s not to be underftood, except by thofe who
are daily converfant in the forms and folemni.
ties of law.

‘Children by the law of Scotland enjoy ano-
ther privilege, which is, a certain portion of the
father’s moveable eftate.  Of this he cannot de.
prive them by will, nor by any deed which does
not bind himfelf. This privilege, like that of
deathbed, is obviouily a branch of the original
law ; being founded upon the nature of pro.
perty as originally limited. The power over
land is in Scotland not {o far extended, as that
an incompleat donation will be effectual againt
the heir, when executed in the form of a tefta.
ment. The power over moveables is fo far ex-
tended, as that they can be gifted by teftament;
but yer not fo as to affedt the intereft which the
children have in the moveables. And thereis
the following analogy between the heir’s title to
heritage, and that of children to moveables, that

both




’5
}Tr.IIL PROPERTY. 125

both have been converted from rights of pro-
§ perty to perfonal privileges ; with this differ-
: ence only, that the privilege of a child, heir in
1 the land eftate, to bar the father’s deathbed-'
* deed, is communicated to other heirs ; whereas
: the privilege of children, refpeing the move-
¢ able eftate, is communicated to defcendants on-
Iy, and not to collaterals.
. As a moveable fubjed is more under the na-
“tural power of man than land, fo the legal
i powers of moveable property were brought to
 perfettion more early than of land-property-
-1t may therefore appear whimfical, that the
. power of aliening moveables fhould be more
. limited than that of aliening land. The lat-
“ter may be aliened from the heir by a deed
“to take effe@ after the granter’s death: The
“former cannot be fo aliened from the children.
- Were 1 to indulge a conjeture in order to ac-
. count for this branch of our law, it would be
- what follows. The privilege of children re-
pecting the moveable eftate was preferved en-
tire, becaufe it was all along confined to chil-
drens but their privilege refpedting the real
eltate having been communicated to collaterals,
which put all heirs upon the fame level, the
chara&ter of child was loft in that of heir, and
their common privileges funk together. Thus,
though collaterals have profited by being blended
in
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in one clafs with defcendants, the latter haye
been lofers by the union.
- After fo much difcourfe upon a fubje that
is fubtile and perhaps dry, it will, I prefume, be
agreeable to the reader, before entering upon
the fecond part, to unbend his mind for a fey
moments, upon fome epilodical matters that
tend to illuftrate the foregoing dotrine. The
firft fhall be the equal divifion of land-property
effeCtuated in Sparta by Lycurgus. One whof:
notions are derived from the prefent condition
of land property, muflt be extremely puzzled
about this memorable event ; for where is the
man to be found, who will peaceably furrender
his land to the public withont a valuable con.
~ fideration ? And if fuch a man could be found
for a wondcr, it would be downright frenzy to
expe&t the fame from a whole people : Yert in:
fettling this branch of public police, fo fingular
‘in its nature, we read not even of the flightel
‘tumult or commotion. The ftory always ap
‘peared to me incredible, till I fell upon the train
of thinking above mentioned. Inancient times,
-property of land was certainly not fo valuables
right as at prefent: It was no better thant
right of ufufru&, a power of ufing the fruits for
-the fupport of the pofleflor and his family, At
‘the fame time, the manner of living anciently
was more fimple than at prefent: Men wer
fatisfied with the produ& of the land they pof
feﬂﬁdf
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i fefled, for their food and raiment. When the
foregoing revolution was brought about in Spar
“ ta, it is probable, that permutation of commo-
" dities, and buying and felling, were not far ad-

1

vanced. If fo, it was not refining much to

* think, that a family is not entitled to the pof-
! feffion of more land than is fufficient for the
* conveniency of living, efpecially if any other
* family of the fame tribe be in want. In this
" view, an equal diftribution of land-property, and
~ an agrarian law, might not be fo difficult an

undertaking, as a perfon at prefent will be apt
to imagine.

The next epifode relates to the Feudal law.
Though, by the feudal fyltem, the property re-
mains with the fuperior, the right given to the
vaflal bemg only an ufufruct; yet it appears,
that both in England and Scotland the vaffal

was early underftood to be proprictor. He

could alien his land to be held of himfelf; and
the alienation was effeétual to bar the fuperior
eveu from his cafualties of ward, marriage,
efcheat, &c. This was not folely a vulgar way
of thinking ; it was deemed to be law by the
legiflature itfelf ; witnels the Englith ftatute,
Ruig emptores terrarum, 18 Edward L. cap, 1.
& 2.3 Statutes Robert 1. cap. 25, It may ap.
pear not eafy to be explained, how a notion
fhould have gained ground fo repugnant to the

‘moft obvxous principles of law. For it might

oceur,
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occur, even at firlt view, that as the property is
referved by the fuperior, he muft be entitled to
poflefs the land, and levy the rents upon all oc.
calions, except where he is excluded by his own
deed. And as in every military feu, the fupe.
rior is entitled to the pofleffion, both while there
is no vaffal, and while the vaffal is young and
unable to go to war; how could it be over.
looked, that the cafualties of non-entry and
ward, which are effeétnal againt the vaflal, muft
be equilly effetual againft every one who comes
in his place? 1 cannot account for this other.
wile than by obferving, that property originally
differed nothing from a right of pofleflion, which
gave the enjoyment of the fruits; and there.
fore, that every man who was in poflefiion, and
who had the enjoyment of the fruits, was rea.
dily conceived to be proprietor, This was the
cafe of the vaffal ; and accordingly, when the
power of alienation came to be confidered as an
inherent branch of property, it was thought,
that a grant made by the vaflal of part of the
land, or even of the whole, to be held of him-
{elf, muft be effeétual.

One epilode more before we return to the
principal fubjett. 8o great anxiety in the Ro-
man legiflature to reftrain men from doing in-
juftice to- their own children, has a very odd
appearance. ** Children are not to be exhere:
% dated without a juft caufe, chiefly that of i

s gratitude
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« gratitude. The caufe muft be fet forth in
% the teftament : It muflt be tried before the
« judge, and verified by witnefles, if denied.”
Among other nations, natural affe@tion without
the aid of law, is a fufficient motive with pa-
rents to do full juftice to their children. Shall
we admit, that natural affe@ion was at a lower
ebb among the Romans than among other peo-
ple? It would feem fo. Yet the Romans, in
the more early periods of their hiftory, were a
brave and gallant people, fond of their coun-
try, and conlequently, one fhould think, of
their children. Whence then fhould proceed
want of parental affection? I do not fuppofe
they were left unprovided by nature : But laws
and cuftoms have a ftrong influence to produce
manners contrary to Nature. Let us examine
the patria poteflas, as eftablithed by the Roman
law. By the law of Nature, the patria poteflas
is beftowed on the father for the fake of the
child ; and tends to produce in time a reciprocal
affetion, the ftrongeft our nature is 'capable ofs
Nature lays the foundation: Continual atten-
tion, on the one hand, to promote the good of
a beloved object, and, on the other, continual
returns of gratitude, augment mutual affeGion,
till the mind be incapable of any addition, If
in any inftance the event be different, it muft be
occafioned, either by a wrong applicution of the
patria poteflas, or by an extreme perveile difpo.

fition
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fition in the child. But was the patria potefizs
among the Romatis eftabliflied upon the plan of
nature ? 'Quite the contrary. It was the power
of a tyrant over flaves. A man could put his
children to death. He could fell them fora
price; ‘and if they obtained their liberty by
good luck or good behaviour, he could fell
them a fecond and a third time. "thefe unna-
tural powers were perhaps not often put in ex.
ercife ; but they were lawful. Tlhis very cir.
cumftance is fufficient to produce feverity in
parents, and fear and diffidence in children.
There is not like to be in this cafe more har-
mony, than in pure defpotifm betwixt the awful
monarch and his trembling {laves. In fhort,
the Roman patria poteflas, and the legal reftraint
proptietors were laid under not to hurt their
own children, ferve to illuftrate each other:
There could be no cordiality where fuch re.
ftraints were neceffary. We have reafon be.
forehand to conjecture, that the patria potefias
muft have had fome {uch effe&t ; and we have
reafon to be pleafed with our conjeture, when
we find it juftified by fubftantial facts.

Putting now an end to epifodical amufements,
we proceed with new vigour in our hiftoricil
courfe. It was interrupted at that part, where,
with a very few exceptions, the powers of a pro-
prietor were extended, one thould think, their
ntmoft length,  Every man had the full enjoy-

ment



el =r3

Ly 1L PrRoBsERTY. i3

I AT

; fiient of his own fubje, while it remainéd with
" him. He might difpofe of it for a valuable
confideration, without any reftraint. e might
- do the fame for love and favour ; and his power
. teached even fo far, as to dire&t what perfon or
. perfons fhould have the enjoyment of it after
" his death. Would any moderate man covet
" more power over the goods of fortune that fall
to his fhare? No moderate man will covet
~more. But many are the men whofe thirft of
~ power is never to be quenched. They with to
combine their name, family, and eftate, in the
firiteft union ; and, leaving nothing to Provis
denee, they with to prolong this union to the
end of time. Such ambitious views, ill fuiting
the frail condition of humanity, have produced
entdils in this ifland ; and would have done fo
in old Rome, had fuch fettlements been found
confiftent with the nature of property.

Being arrived at entails in our hiftorical
courfe, it will be neceflary to difcufs a prelimi=
nary queftion, Whether and how far they are
confiltent with the nature of property? In or-
der to anfwer this queftion, fome principles of
law muft be premifed. The firlt refpets every
fubjet of property, that the whole powets of
property, whether united in one perfon, or dif-
tributed among a plurality, muft fubfift entire
fomewhere ; and that none of them can be funk
ot annihilated, fo as to be beneficial to no per-

| Jons
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fon. The reafon will be obvious when we con.
fider, that the goods of fortune are intended for
the ufe of man ; and that it is contrary to thefr
nature to be withdrawn from ufe in whole or in
part. A man, if he pleale, may abandon his
fubject ; but in that cafe, no will nor purpofe
of his can prevent the right of the firft occupant,
No law, natural or municipal, gives fuch effet
to the will of any man, Therefore, if 1 fhall
diveft myfelf of any moveable fubjeét, beltowing
it upon my friend, but declaring, that though
he himfelf may enjoy the lubje, he fhall have
no power of difpofal, fuch a deed will not be
effeCtual in law. If T be totally divefted, be
maft be totally invefted ; and confequently muft
have the power of alienation. The fame mul
hold in a difpofition of land. If the granter re.
ferve no right to himfelf, the entire property
muft be transferred to the difponee, however
exprefs the granter’s will may be to confine the

difponee’s property within narrower bounds.
Secondly, Though none of the powers of
property can be annihilated by will or confent,
a proprictor however may, by will or confen,
limit himfelf in the exercife of his property, for
the benefic of others.  Such limitations are ef
fectual in law, and are at the fame time per-
fe@ly confiftent with abfolute property, If 2
man be put in chains, or fhut up in a dungeon,
his property in 2 legal fenle is as entire as ever;
though
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though at prefent he is deprived of the ufe or
; enjoyment of the fubjefts which belong to him.
ln like manner, a civil obligation, fub_]e&mg the
oy propnetor to damages and forfeiture, may re-
3  frain him by terror from the free ufe of his
* * own fubje@ : But fuch reftraint limits not his
right to the {ubjed, more than reftraint by walls
‘i or chains.
. A third principle will bring the prefent fub-
]e& fully within view. A practice was derived
ifrom Greece to Rome, of adopting a fon when
-$aman had not iffue of his own body. This was
“done in a folemn manner before the Calatz Cp-
“imitia, who in Rome poflefled the legiflative au-
Sthority.  The adopted fon had all the privileges
“of one born in lawful wedlock ; he had the fame
_‘éintereﬁ in the family-eftate, the fame right to
“continue the father’s pofleffion, and to have the
ull enjoyment of the fubje@. A teftament,
“when authorifed by the law of the Twelve
"Tables, received its form from this pra&ice.
A telftament was underftood to be only a dif-
ferent form of adopting a fon, which beftowed
i the fame privilege of fucceeding to the family-
“elate after the teftator’s death, that belonged to
_the heir adopted in the Calata Comitia. A tel-
‘,tament is in Britain a donatio mortis caufa, an
ahenatlon to take effet after death ; and the le-
gatee does not fucceed as heir, but takes as pur-
chafer, in the fame manner as if a formal dona-
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tion were made in his favour, to have a prefent
effet. .In Rome, as hinted, a teftament was of
a different nature, It was not a conveyance of
land or goods from one perfon to another; i
entirely confifted in the nomination of an hei,
who in this charafter enjoyed the teftator’s ¢f.
feCts. The perfon named took the heritage &
heir, not as purchafer. This explains a maxim
in the Roman law, widely differing from our
notions, that a man cannot die prs parte toflaty
‘et pro parte inigfiatus ; and that if in a teftament
one be named heir, and limited to a particular
fubje, he notwithflanding is of neceffity heir
to the whole.

The privilege of adoption was never known
in Britain ; nor have we any form of a writf
milar to a Roman teftament, which a man coull
ufe, if he were difpofed to exclude his naturd
heir, and to name another in his place. Tella
ments we had early ; but not in the form of 2
nomination of heirs. This writ is a fpecit
of alienation, whether we confider moveables,
which is its fole province in Scotland, or land}
to which in England it was extended by tht
above-mentioned ftatute of Henry VIII.  Ther,
fore, by the common law of this land, thereij
no meth