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Chapter 1: Introduction

There have been great changes over the last 30 years in inmmgration policy
particularly affecting the status of people of the 'New Cormmonwealth'. Prior to
1962, as British subjects, all Commobnwealth citizens had full rights of entry
and settlement in Britain in contrast to aliens who were subject to strict
control both on entry and within Britain. Si nce 1962, progressively nore
stringent restrictions have been placed on the entry of comobnweal th citizens
whi ch, while simltaneously giving concessions to those people with ancestra
links with Britain, have particularly affected black people.

Despite the virtual cessation of '"primary' inmgration with the inplenmentation
of the 1971 Inmigration Act, the debate surrounding imigration has continued in
a climate of public opinion, stimulated by the popul ar press, demanding 'tighter
controls'. The pressure, in ternms of political capital to be gained, to
"tighten the immgration screw has proved irresistible. (Paliwala, 1990,

Sol onps, 1989) Inevitably the increasingly tight controls have adversely

af fected the only renai ning groups of black people whose entry for settlenent
was still permtted, namely spouses, fiance(e)s, children and ot her dependent
rel atives.

The peopl e of Bangl adesh, because of their mgration pattern and their
conparatively late entry to Britain have been nbst severely affected by the
tightening of inmmigration controls on dependent relatives, resulting in the

wi ves and children in the sub-continent experiencing great difficulties in
gaining entry to Britain. Although other groups and other nationals have
experienced i nmgration problens, the preval ence of divided famlies in the
Bangl adeshi community in Britain has caused such hardshi p over years, even
decades, that it has contributed to the present situation whereby the

Bangl adeshi comunity experiences uni que probl ens associated w th di sadvant age
and oppression (Al am 1988).

A frequent political defence of immgration control is that it is necessary for
"good race relations'. In this context good race relations is viewed froma
white perspective. Having repeatedly identified the black presence as a
"problem (in terns of conpetition for jobs, housing, and pressure on services
such as health, education and welfare benefits) and a '"threat' (to | aw and
order, and to the "British way of |ife') it is argued that British society can
absorb or integrate only a limted nunmber of (black) inmgrants before there
will be a situation of serious and even violent conflict. Froma black
perspective, immgration control, in its inplenentation and its effects,
exacerbates the feelings of injustice, frustration, and angui sh experienced by
bl ack people who are an integral part of British society. One of the nost
devastating nmanifestations of the injustice of imrgration control is the way it
has prevented or delayed famly reunification

The absence of close famly menbers is a constant reminder to black and Asian
settlers here that they are denied rights to famly life which the white
conmmunity take for granted.

Since there nust be two sides to a 'relationship', the effect of a policy on
"race relations' nust take into account the perceptions of the black comunity.
In witing this paper | have tried to expose the intention behind the policy,
and describe the experiences of control fromthe viewdoint of the community
exposed to it.

In exam ni ng the devel opnent of the legal framework for control | was
particularly interested in the use nade of poverty and di sease in potentia
immgrants as a justification for exclusion. These twin thenes, incorporated in
the Aliens' Act of 1905, run through all subsequent inmgration legislation to
the present tine. The overriding concern at the beginning of this century was
to mnimse the social burden of immgration on the state. The tests which were
i ncorporated into control procedures for the purpose of checking the health and
financial status of immgrants have been devel oped and redefined in order to
legitimse the exclusion of people judged 'undesirable' because of the col our of
their skin. The transition fromusing nedical testing for detecting disease to
its use for purely control purposes has been an insidious and fundanentally



raci st developnent. It is ironic that a nedical test, a sophisticated bl ood
test known as DNA profiling, has provided many Bangl adeshi fanmilies with the

evi dence they need to prove the famly rel ationships which have for years been
di sputed by inmm gration officials.

It is easy to lose sight of the racismof a systemthat requires wonen and
children to subnit to blood testing before their credibility can be accepted.
The indi gnati on and anger which greeted the announcenent of the introduction of
a pilot schene for DNA testing in Bangl adesh has been forgotten as a result of
the relief it has provided nany divided families. But it remains part of a
system of control inposed by the state. The history of inmgration |egislation
and adm ni stration reveal nodifications introduced to plug | oopholes and
breaches in the system | expected the State to at |east attenpt to introduce
changes whi ch woul d provide harsher controls on, or new requirements to be net
by, those who could prove eligibility for entry as a consequence of DNA testing.
I mmigration control operates in a conplex way, or rather in a multiplicity of
ways, for black people. It does nore than exclude or control the rate of inflow
of immgrants. It is a manifestation of the power of the State. The experience
of control procedures prior to and on admission to Britain is a foretaste of the
continuing control over the lives of black people in this country. |Inmgration
control is operated by many branches of the state, so that controls are
experienced by the black comunity in different places, at different tines and
fromdifferent personnel. As nore services are |linked to immgration status,
those who are 'visibly foreign' are constantly being required to prove their
eligibility. The State has assumed for itself greater powers of deportation and
renoval , powers which are being inplemented with increasing strictness.

(Gordon, 1981)

Bl ack people are the recipients of essentially the sane nmessage fromdifferent
sources, fromvarious branches of the state, the nmedia and the white comunity:
that they do not belong, that their presence is a problemand that they are not
wel cone. This constitutes a pervadi ng system of practical and psychol ogi ca
oppression. | have tried to locate immgration control procedures within this
overal | system of oppression and power relationships. At the sane tine, | am
consci ous of how sites of oppression can becone sites of resistance. People of
Afro- Cari bbean and Asian descent have found a comon identity and purpose in
their struggle around inmgration issues, including that of the divided
famlies. DNA profiling has provided themw th a new weapon in their struggle
for famly reunification.

The main objective of this paper is to analyse the potential and actual use of
DNA testing in immgration procedures, and the response of the State to this new
techni que of testing.

In the follow ng chapter, the devel opnent of inmigration |egislation and nmethods
of adm nistration during this century is discussed as a franework for the paper
The use of health and financial criteria in imrgration |egislation and

i mpl enentation is considered as aspects of the devel opi ng system of control of
the imm gration process and, nore fundanmentally, of the inmm grant comunities.
Chapter 2 also explains how the operation of control has been able to rely

i ncreasingly on the exercise of discretionary power in decision naking; a power
which is difficult to challenge. In chapter 3 the devel opnent of DNA testing is
described. |Its potential for establishing disputed relationships is seen as
transferring a neasure of power to those seeking adm ssion, and obviating the
need for the exercise of discretion

Chapter 4 deals with issues that have arisen as a consequence of the practica

i mpl enentati on of DNA testing and the response of the state in ternms of policy
and | egi sl ative changes. This response is considered as an attenpt by the state
to maintain its control through the retention of discretionary powers.

The inmpact of DNA testing and the governnent's response on three Bangl adeshi
famlies is considered in chapter 5. Although the case studies formonly a
smal |l part of this paper they do give an insight into the devastating power the
state can wield over individual lives in the arena of imnigration control
Despite, or rather because of, the personal oppression experienced by these



fam lies through prolonged famly separations, each of these famlies is
continuing its struggle for justice.

The remai nder of this chapter deals with the m gration of Bangl adeshis to
Britain, explaining why the incidence of divided famlies has been particularly
high in their community and why they have been so vulnerable to the state's
operation of immgration controls.

The M gration Pattern of Bangl adeshis to Britain

Bangl adesh is a conparatively new state. It cane into existence when it seceded
fromPakistan in 1971. It was fornmerly East Pakistan, and before the partition
of India in 1947, it was East Bengal, an integral part of India. (A am 1988,
p.7). |Its existence as an i ndependent state was recognised by Britain in 1973.
Most Bangl adeshi men now settled in Britain first arrived in the |ate 1950s or
1960s. About 95 per cent of themoriginated fromthe rural areas of Syl het

di strict of what was then East Paki stan. Many were young and unmarried. Those
who had families of wives and children left themin their honeland as they
regarded their stay in Britain as only tenporary. WMany Bangl adeshi nmen cane to
Britain seeking enmploynment with the intention of eventually returning homre.

They hoped to earn enough capital to establish thenmselves in business or to
purchase | and on returning to Bangl adesh. (Alam 1988, p.35) Their links with
hone remai ned close. They remtted noney to their famlies to help naintain
nmenbers of their inmedi ate and extended fam |y, and they nade periodic visits
hone as a result of which marriages were contracted and children born

As their aspirations for an early return to their honel and faded many sought for
fam |y reunification, applying for their wives and children to join themfor
settlenment in Britain.

Al t hough the statutory right of nen settled in Britain to be joined by their
dependent wi ves and chil dren was protected despite other changes in Inmigration
| egi slation, the conditions inposed on their entry, particularly the requirenent
to obtain prior entry clearance before travelling to Britain, put form dable and
even insuperable barriers in the way of famly reunification. The entry

cl earance requirenent was introduced in 1969 coinciding with the tine when many
Bangl adeshi men were contenpl ating asking their famlies in the Sub-continent to
join them Some other groups fromthe Sub-continent had m grated at an earlier
time, and had consequently already, to a significant extent, gone through the
process of family reunification; whereas others followed a different pattern of
mgration, tending to enter Britain as famly units rather than as individuals.
Thus the Bangl adeshi comunity was di sproportionately affected by the

i ntroduction of the entry clearance requirement, and particularly by the

adm ni strative procedures which devel oped around it.

The extent to which fanilies have renmi ned divided is indicated by popul ation
figures which show an appreci abl e gender inbalance in the adult Bangl adeshi
conmunity. The 1981 census figures reveal a male to female ratio of

approxi mately 2:1.

The effect of prolonged separation has had a devastating effect on the noral e of
the individual fanmlies affected, and on the comunity as a whole, and is a
source of continuing oppression. Because of administrative obstacles, the entry
of children to Britain has been del ayed, preventing them fromjoining the
educational systemuntil a later age. This has resulted in | ow standards of
educational achieverment, transmtting the econonic and social di sadvantage
experienced by their parents for a further generation

In its Report on Bangl adeshis in Britain, the Home Affairs Conmittee recogni sed
that many difficulties facing the community resulted directly or indirectly from

the delays to family re-unification due to entry control procedures. The
Report was intended to identify the di sadvant ages experienced by the community
and recomrend remedi al neasures. In its evidence to the Committee, the Tower

Ham et s Honel ess Fani|lies Canpaign highlighted the adverse inplications of the
change in the Inmgration Rul es HC503 which required applicants for settlenent
to show the availability of acconmpdati on 'w thout recourse to public funds'.
(HC96-11, Session 1986-87, pp.44-45.) 1t would result in many nmen settled after
1973, being unable to bring their famlies from Bangl adesh as the Tower Hanl ets



housi ng authority insisted on the physical presence of fam |y nenbers before an
application for suitable |ocal authority housing could be submtted. (MacEwen,
1990) Considering the lack of alternative accommodation in Tower Ham ets where
as much as 80 per cent of the housing stock is under the control of the |oca
authority, this condition nmeant that in nost cases a famly newly arriving from
Bangl adesh woul d be honel ess, and therefore automatically disqualified from
bei ng granted entry cl earance.

The fact that the change in the rules was intended to target a particular group
was enphasi sed by the Honel ess Fanmilies Canpaign:

It is clear that the policies and practices of central government coincide in
this case with those of the |Iocal authority and adversely affect a particular
section of the conmmunity making it even nore difficult for people of Bangl adeshi
origin to get a house, or even to live together in this country. (HC96-1I
Session 1986-87, p.45).

At the tinme this evidence was being collated those nmen already settled in
Britain prior to 1973 were exenpt fromthis requirenment by the provisions of the
1971 Inmmigration Act, Section 1(5). Considering the purpose of this Report and
t he above quoted evidence, it seenms extraordinary that the Government opened its
Reply to the Report (Cml93, 1987) by stating its intention to repeal Section
1(5). Although confronted with a catal ogue of grievances and injustices
stemmng fromthe adm nistration of the systemof entry control, the Governnent
responded by inposing another barrier to famly reunification

Chapter 2: The Devel opnent of Imnmigration Legislation and Adm nistration.

The devel opnent of Immigration control nmeasures in this century can be seen as a
response to the changi ng discourses around race, inmgration, Britishness and
the famly. Existing images and myths are reinforced and perpetuated by these
di scourses, but also nodified and new notions devel oped and di ssem nat ed.

The need for control over immgration is now accepted to such an extent that it
has becone part of the commbnsense body of political thought. The very word
"control' encapsul ates the conplex structure of 'force relationships', to use

Foucaul t's term nol ogy, which operate at all |evels and | ocati ons where
i mm gration control procedures are in operation. |In this chapter, the extension
of immgration control will be noted as an oninous feature of the operation of

state power over the lives of black people.

Wth the introduction of control neasures immgration officials have been
enpowered to exercise control over certain immgrant groups. This control was
focussed on the nost powerl ess groups of people seeking adm ssion: those
perceived to be nost 'different', either culturally or 'racially', and those who
were powerl ess due to poverty.

The increasing nedicalisation of control procedures has enabl ed new sites of
power to be established. The devel opment of health criteria in |legislation and
the increasing medicalisation in the administration of control is the main focus
of this chapter; but the introduction of other sites of control is also

di scussed, as part of the devel opnent of a conprehensive network of agencies
currently incorporated into the power structure of the state.

Despite shifting foci in discourses on immgration there are sone conmon thenes
whi ch can be traced. There has been a continuous preoccupation with the
supposed threat to society posed by i mmgrants because of their poverty and

di sease. These fears resulted in provisions in the 1905 Aliens Act which is the
first piece of nodern legislation and the 'basis for all subsequent
restrictions'. (Vincenzi, 1985, p.275)

The Aliens Act, 1905

The 1905 Act inposed inmgration control on only those inmmgrants who travelled
to Britain as steerage cl ass passengers. Aliens who were first and second cl ass
passengers and therefore presumably nore affluent, were exenpt from control and
were not classified as inmgrants. The term'inmmgrant' was thus not a val ue
free term being linked to 'poverty', 'undesirability' and the need for control



I mmigrants were classified as undesirable if they appeared to be unable to
support thensel ves and their dependents either because of poverty or ill health.
Immigration officers were given a considerable neasure of discretion in making
what were essentially subjective judgements. One of the main ainms of the Act
was to prevent the influx of poor people who night be a 'charge on the rates'
The Act also introduced internal controls, naking aliens |liable for deportation
if, within 12 nonths of their entry, they were in receipt of poor relief, found
wandering with no nmeans of support or were living in insanitary or overcrowded
condi tions.

Fromthe onset, nedical officers were integrated into the operation of
immgration control, as imrgrants were subjected to nedical tests; those

consi dered di seased were classified as undesirable. The incorporation of health
criteria into control procedures opened the door for medical techniques and
testing to be used for purely control purposes, unrelated to health factors.

The 1905 Act enpowered the Hone Secretary to issue 'Rules' which governed the
adm ni stration of control procedures, and to issue instructions to immgration
personnel on practical guidance. The framework for nodern immgration

| egi slati on and adnministration was set.

The control over aliens both on entry and internally was extended by the Aliens
Restriction Act, 1914, introduced as an energency warti me nmeasure, but many of
the restrictions introduced then have renmai ned. For exanple, aliens were
required to register with the police. Thus another branch of the state was

i ncorporated into inmmgration control, a branch which has played an increasingly
powerful role in the exercise of control. According to the British Nationality
and Status of Aliens Act of 1914, all people of the British Enpire were accorded
the status of British subjects, denoting their duty of allegiance to the
nonarch. Al though this status did not confer specific rights it did exenpt

subjects fromthe entry restrictions into Britain inposed on aliens. Thi s
status was confirnmed by the British Nationality Act of 1948. Commonweal th
citizens had the same rights to enter, live and work in Britain as 'native born

and bred' UK citizens.

I ntroduction of Controls on Commonwealth Citizens

During the 1950s a considerable mgration of people, first fromthe Caribbean
and later fromthe Indian sub-continent, took place. The term'inmgrant',
already linked with negative i nages of poverty and di sease, gathered new
connotati ons associated with 'race'. Although immgration from European
countries was al so taking place, the discourse on inmgration becane
increasingly racialized until '"immgration' becanme a code word for 'black
immgration'. In response to the debate, initiated by the State, (Sol onps,
1989) but taken up by the nedia, on the social cost of an increasing inmmgrant
popul ation, the first restrictions on Cormonwealth citizens were introduced by

t he Conmonweal th I mm grants Act of 1962. This |egislation subjected citizens of
the United Kingdom and col onies (CUKCs) to inmm gration control except for those
born in Britain or who held a British passport issued by or on behalf of the
British Governnent. Commonwealth citizens were required to obtain work vouchers
before travelling to Britain. This neasure enabled the Governnent to inpose
preci se controls on 'primary', that is nale, imrigration, by the sinple nmeans of
controlling the nunmber of work vouchers issued. It had the additional effect of
i ntroduci ng anot her source of control, nanely the Mnistry of Labour, now the
Depart nent of Enpl oynent.

For the first time a Commonweal th citizen could be deported, but only if not
ordinarily resident and convicted and recommended for deportation by a court of
I aw.

The 1962 Act was justified on the grounds of 'overpopul ation, fears of

unenpl oyment and, nost inportantly, the difficulties of successfully integrating
a substantial and visible immgrant popul ation, that tended to be concentrated
in poor urban areas, into a society in which racial prejudice and hostility
towards the newconers were publicly expressed.' (Evans, 1983, p.15).

Since 1962 Conmpnweal th citizens have been subjected to increasingly repressive
and discrimnatory controls; by stricter |egislation, by changes in the rules



and as a result of the way in which the controls are administered by those,
enpowered by the state, in the expanding network of immgration control

Al though imrigration legislation is devoid of references to race, the intention
to exclude black people is inmplicit and at tines explicit in the debate within
and outside Parliament prior to enactnment, and in the effect of the legislation
The 1968 Commonweal th I nmm grants Act was introduced and passed through
Parlianment with indecent haste with the specific purpose of preventing the entry
of Asians resident in Kenya. It provided that CUKCs with no grandparenta
connection with the UK were subjected to control. Thus was initiated a process
of redefinition of who 'belonged to Britain in terns of ancestral connection, a
definition which automatically excluded bl ack peopl e.

Both the 1962 and the 1968 Acts protected the right of Commonwealth nmen settl ed
in Britain to be joined by their wives and mnor children. But in 1969 fanmily
menbers seeking settlement were required to obtain entry clearance fromthe
British High Commission in their country of origin before travelling to

Britain. This nmeasure was primarily ainmed at Asian famlies who were at that
ti me undergoing a process of reunion. It was supposedly introduced to
facilitate immgration procedures at Heathrow Airport. It resulted in the

gueues at Heat hrow being renmoved to the Indian sub-continent, out of sight. The
physi cal queues of people which, being 'visible , of necessity had to be dealt
with in a reasonable tinme-span, were converted to 'paper' queues in the Indian
Sub- conti nent.

Thi s measure extended the structure of control fromthe port of entry to Britain
to the honel ands of these families. New sites for the operation of power were
establ i shed. The renpteness of these locations fromBritain enabl ed a degree of
aut onony and secrecy in the operation of this power to be devel oped.

The Imm gration Act 1971

The main instrument of Imrigration Lawis the 1971 Immgration Act. It

i ncorporated controls over both aliens and Commonweal th citizens, and repeal ed
previous legislation. It defined those who belonged to Britain, nanely
"patrials', in terns of ancestral connection rather than citizenship. Thus a
(bl ack) CUKC, excluded by the 1962 and 1968 | egi sl ation, remai ned excluded from
the elite category of 'belongers'. But a (white) Commonwealth citizen with one
British parent regained freedomfromimigration control and acquired patrial

st at us. As a result of this provision an estinated 5 nmillion people, citizens

of A d Comobnweal th countries, becanme exenpt fromimmgration controls. (Evans,
1983, p.70)

The 1971 Act provides that any person entering the UK may be exani ned by a

nedi cal inspector or by any qualified person carrying out a test or exam nation
required by a nedical inspector. (Sch 2, para 1,2 and 7) The stated purpose of
nedi cal inspection was to protect the health of the general public and to ensure
that potential imrgrants are physically capabl e of supporting thensel ves and

t heir dependents, so as not to be a burden on the state. The incorporation of
nedi cal personnel into the admnistration of immgration control has established
a system of nedical testing which has been used and abused for control and
oppression. Medical exam nations have been used to determ ne the ages of
applicants and have included X-ray testing, a technique which should only be
used if nedically required, and whose validity, as a means of determ ning age,
has been di scredited.

Foucaul t descri bes how the operation of power in contenporary Wstern society
relies on secrecy for at |least sonme of its effect:

Power is tolerable only on condition that it masks a substantial part of itself.
Its success is proportional to its ability to hide its own nechanisns. ..For it,
secrecy is not in the nature of an abuse; it is indispensable to its operation
(Foucaul t, 1979, p.86)

The exercise of power in the so-called '"virginity tests' depended on secrecy for
its effectiveness and for its continuance. Once its existence was exposed it
was i npossible to maintain and i ndeed becane a focus of resistance. Asian wonen
were subjected to vaginal exam nations in the course of 'virginity testing' as



part of immgration control at Heathrow Airport. The purpose of the tests had
nothing to do with the health of the wonen, being used to justify their
exclusion fromentry. Such tests were also an effective nmeans of denonstrating
power over both the wormen and their nen.

The 1971 Act enpowers the Hone Secretary to |lay before Parlianent rul es under
whi ch those who are subject to immgration control nmay be given |l eave to enter
(Section 3(2))

Under the Rules in operation at the comencenent of the Act, w ves and children
of Commonwealth men settled in Britain were eligible for settlement only
provided that their sponsors were willing and able to mai ntain and acconmodat e
them wi thout 'recourse to public funds.' This criterion is, as Macdonal d
states, 'the great pre-condition of adm ssion', (Macdonald, 1987, p.19) and has
to be fulfilled for all dependent relatives seeking settlenment, as well as those
seeki ng admi ssion for short visits, for nedical treatnent and for educationa
purposes. The intention to exclude the i mrgrant who m ght be a charge to the
public purse because of his poverty, expressed in the 1905 Aliens Act, has
becorme one of the prine excuses for refusal. However, the 1971 Act gave one

i mportant concession to those Commonweal th men who were already settled in
Britain when it becane effective on 1 January 1973. Section 1(5) stipul ated
that no Rul e should cause these nen or their famlies to be "any less free to
cone into and go fromthe UK than if this Act had not been passed.’
Consequently nmen settled before 1973 retained the unconditional right to be
joined by their wives and unmarried children bel ow the age of 18 years.

This entitlenment has been renmoved by the 1988 Inmm gration Act which specifically
repeal ed Section 1(5) of the 1971 Act. Al dependents of Commonweal th nen are
now required to satisfy the requirenment as to mai ntenance and accommodati on and
it appears that it is being enforced with increasing strictness. This

devel opnent is di scussed nore extensively bel ow

The repeated insistence on this prerequisite for entry has given credence and
legitimacy to the nyths and i mages portraying 'immgrants' as 'scroungers' off
the wel fare state, squandering (white) tax payers' noney. The dangers of such
st ereot ypi ng becones apparent when it is appreciated that in popul ar parl ance
the term'imrgrants' is equated not only with 'black immgrants' but with al

bl ack people in Britain including visitors (who would be 'tourists' if they were
white!l) and British-born black people.

I mmigration Rul es

The 1971 Act is the main instrument for immgration control, defining those who
are subject to control, but it is the rules which provide the guidelines for the
adm nistration of control. They set out the criteria for admi ssion and the
condi tions under which adm ssion nay be granted. (Evans, 1983, p.110) The Act
enpowers the Hone Secretary to formulate Rul es which are put before Parlianent.
They becone effective unless either House of Parlianent vote against themwthin
40 days in which case the rules are to be suitably anmended. Thi s enabl es
changes in the rules to be made fromtinme to tinme with the m ni mrum of del ay,
debate and publicity.

Since 1973, when the 1971 Act came into effect, there have been a nunber of
changes in the rules which reflect the increasingly repressive nature of

imm gration control. The changes nade are an indication of the specific groups
of people targeted for stricter control at any particular time. For exanple,
husbands and fiances have been a prine target for control as they are seen as a
strain on the enploynment market and al so as ' heads' of new black famlies. As a
consequence the rul es governing the conditions of their entry have undergone
many changes, ranging from conplete exclusion (the 1973 rules allowed entry only
when excl usi on was considered to be undesirable), to the present restrictions
whi ch include the 'primary purpose' rule. The changes whi ch have taken pl ace
over the past 17 years reflect the struggle between the state's wi sh to prevent
the entry of any nore black men into Britain and bl ack comunities and

particul arly black wonen, canpai gni ng agai nst the sexi smand raci sminherent in
the restrictions inposed by the rules.



Most informative is a study of the way in which these rules are interpreted and
admi ni st er ed.

The adm nistration of inmmgration contro

Macdonal d (1987, p.27) refers to the 'vast subnerged section of inmmgration
practice to which nenbers of the public and those affected by it are not privy'
enshrined in the secret and unpublished instructions issued to inmmgration

of ficers, including entry clearance officers. The secrecy surrounding these
instructions has made it possible for attitudes, assunptions and stereotypes to
be incorporated into the way subjective and discretionary decisions are taken
Secrecy provides a cover for how the systemis operating and nmakes the
chal | engi ng of these attitudes nore difficult. However fromtine to tinme sone

i ndi cation of the policy objectives and underlying assunpti ons have cone to
light.

Home OFfice instructions in 1979 referred to the need to be particularly
vigilant to prevent evasion by people fromthe 'pressure to enmigrate' countries.
The Hone O fice admitted that 'nationals of rich countries are likely to be
subject to less intensive scrutiny and are less likely to be refused than

nati onal s of poor countries.' Al t hough the 'poor countries ' were not
identified, their nationals have been picked out by inmmgration personnel as
bei ng bl ack.

The use of x-rays and virginity testing was based on secret interna
instructions to immgration officers. Instructions have also |aid down

gui del i nes for the hypothetical questioning of spouses for determ ning the
primary purpose of the nmarriage. (Bevan, 1986, pp. 14-15)

Because of the requirenent of prior entry clearance, those wi ves and children

wi shing to join their sponsors settled in Britain first encounter the system of
control at the British Hi gh Commission in their country of origin. The famlies
of Bangl adeshi origin have been nost severely affected because of the pattern of
m gration of the Bangl adeshi comunity in relation to the timng of Immgration
legislation. For this reason the inpact of the immgration controls on people
of Bangl adeshi origin will be considered.

The initial step for a person in Bangl adesh wi shing to apply for settlenment is
to | odge an application with the H gh Conm ssion in Dhaka.

Every applicant for entry clearance is allocated to one of 4 queues according to
the priority attached to his or her application

Tabl e 1: The nunber of applicants awaiting 1st interview in Dhaka.
QL 0% @ Q4
Sept. 1986 640 1900 130 2700
Sept. 1987 400 1800 140 2600
Sept. 1988 230 1600 150 2100
Sept. 1989 120 650 120 1400
Queue 1 (QLl)- Applicants with a claimto right of abode; dependent relatives
over 70 years. and special conpassi onate cases.
Queue 2 (@QR)- Spouses and children under 18 years (1st tine applicants).
Queue 3 (@)- Fiance(e)s and others (1st tinme applicants).
Queue 4 (Q4)- Al reapplicants for settlenent.
(Source: Hansard, Vol.164, Col 468, Witten answers 8. 1.90)

As the queues are sinply names on paper the pressure involved in dealing with a
physi cal queue is absent. |In fact it is apparent that the del ays experienced by
applicants in the sub-continent are part of the mechanismof control. A Hone
Ofice briefing paper in 1983 noted that the nunmber of ECOs at a post was 'the
prime regulator' of inmmgration fromthe Indian sub-continent and that 'provided
t he queues do not becone too long, this formof adm nistrative regulation can
conti nue.' This method of control is conparable with the special voucher
system for the adnmission of British overseas citizens. The rate at which they
are allowed to enter Britain is controlled by operating a waiting list of
applicants. The delays and uncertainties built into this systemadd to the
psychol ogi cal control over the comunities affected by these procedures.



Tabl e 2: Waiting time (nmonths) in Dhaka

QL @ o o
Cct. 1986 3 8 8 22
Cct. 1987 3 7 7 21
Cct. 1988 3 7 7 23
Cct. 1989 3 3 3 11

(Source: Hansard, Witten answers, Col 47/48, 18.12.89)

As seen fromtable 2, the waiting time, which is the tine that el apses between
the application being nade and the first interview, could be as high as 23
nonths for reapplicants. First tine applicants al so experienced consi derabl e
delays. A high proportion of initial interviews resulted in a decision being
deferred until after a subsequent interview, and other investigations, all of

whi ch increase the delays in the operation of the system It has not been
unusual for 2-3 years to el apse between the initial application and a fina
deci si on being taken by the ECO

At the interview the applicant has to establish his or her entitlenent to entry
cl earance. For Bangl adeshi fam lies the greatest difficulty has been to prove
to the satisfaction of the ECO that they are related as clainmed to their
sponsor. The non-availability of docunentation such as birth and marri age
certificates has contributed to their difficulty. But the suspicions and doubts
in the mnds of the ECOs coupled with the intention to refuse entry clearance in
as many cases as possible have proved to be the main barriers to Bangl adeshi
famlies. |Instructions and advice notes issued to ECOs encouraged the

devel opnent of expectations and attitudes which would have affected their
dealings with entry clearance applicants, and their exercise of discretion. A
1976 paper prepared in Dhaka stated that 90 per cent of all applications

i ncl uded bogus children. (CRE, 1985, p.21) The CRE investigation found ECOs
havi ng expectations of a high incidence of deception in applications, as high as
95-99 per cent. (CRE, 1985, p.21)

I nvestigations into the operation of inmmgration control reveal how the
interviews are conducted in a search for 'discrepancies' which can formthe
basis of a refusal rather than a search for corroboration of the clainms of the
applicants being interviewed. The zeal with which cases of fraudul ent clains
are uncovered i s not bal anced by an equivalent drive to ensure that genuine
applicants are enabled to exercise their rights. The result has been a high
refusal rate of applications for settlenent and the exclusion of nany people who
have subsequently been able to prove their relationship

Tabl e 3: Applications for Entry clearance for settlement of Wves and
Children- Initial Refusal Rates in Dhaka.

Appl i cations Appl i cations Initial refusa
Year refused grant ed rate %

1985 4200 4170 50.2

1986 2580 3040 45.9

1987 1060 2410 30.5

1988 1370 3060 30.9

1989 1490 4310 25.7

(Source of application statistics Hone Ofice, Control of Imrigration Statistics
UK 1989, Cm 1124)

The figures in Table 3 refer to those applications refused and granted at the
initial stage, that is by the decision of the ECO Sone of those refused were
subsequently granted on appeal. Refusal rates are high throughout the sub-
continent, but Bangl adeshi applicants have encountered significantly higher

| evel s of suspicion. For exanple, in 1985, in Bangladesh 1 in 2 applications
were refused. Over the sane period, approximately 1 in 4 were refused in

Paki stan and 1 in 10 in India.

The imm gration authorities have used what has becone known as the 'Syl het Tax
Pattern' as a justification for refusals. Many Bangl adeshi nen on settling in
Britain sent noney hone to help in the nmai ntenance of dependent relatives. |If
the man was unnarried he woul d contribute to the support of menbers of his



extended fam |y, nephews, nieces or younger brothers and sisters. A man in this
position realised that he could gain tax relief in Britain by claimng these
dependents as his own children. This resulted in false information about his
fam |y being recorded on his inconme tax forns. Difficulties arose when
subsequently, having married and had children of his own, he applied for his
famly to join him His actual famly did not correspond to his "tax' famly
and he resorted to various nmethods of trying to match his applicant fanmly to
the data on his tax records. Usually this was acconplished by adjusting the
ages of the applicant children to correspond with those of the 'tax' children,
and/ or claimng other children, whose ages corresponded with the tax records, as
his own children. |In cases of the latter type, usually no application for entry
cl earance was made on behal f of these children, but the immigration authorities
required that full fanmily details be given by the sponsor even for those
children for whomentry cl earance was not being sought. Simlarly discrepancies
between a nman's real wife and 'tax' wife needed to be accounted for, by false
decl arations of age and date of marriage of the actual wi fe, or by claimng that
the first wife had died or been divorced. So many fam lies were caught in a
situation of being closely exanined at the interview stage on fanily

rel ati onshi ps, names, ages, dates of events, and on numerous other persona
details. Fam |y nenbers were questioned individually, even young children, and
their responses conpared and crosschecked with those of the sponsor and with his
tax records. Any discrepancies were regarded as evidence that the credibility
of the total application was destroyed and resulted in refusal

This process coul d take place over a period of nonths or years. After the
initial interview, the ECO could request nore docunentation, and a deci sion
deferred until after a subsequent interview. Crosschecking with tax records in
Britain increased delays. It also enabled yet another armof the state to enter
into the arena of imm gration control. Sponsors were encouraged to make ful

' confessions' of previous 'bogus' applications and expected to make tax refunds.
The practice of checking applications with tax records in Britain has now
ceased. (Hone Ofice, 1986, para 2.6) Since the withdrawal of tax all owances
for children, the usefulness for immgration work of such checks has di m ni shed.
In order to detect 'discrepancies', it was sonetimes necessary to deternine the
ages of the children applying for entry clearance to conmpare with the clai med
ages on tax forns or other documents produced. A nedical exam nation was often
requested by the ECO for this purpose, and it became standard practice to

subj ect children to x-ray exam nations for the sol e purpose of age

determ nation. There are also reported cases of the clinical exan nation of
worren, includi ng gynaecol ogi cal exami nation, for age determ nation, to decide
whet her she could reasonably be the nmother to certain children as clainmed. (La
and W1l son, 1986) Fees were charged for these exam nations, to avoid any burden
being put on the British tax-payer. The CRE (1985) reported cases where
applicants did not submit to a nedical exam nation because of lack of funds to
pay for it. Lack of financial resources was again a direct cause of not only
excl udi ng people fromentering Britain but also of maintaining divisions in

bl ack famlies.

If after interviewing the applicants, and carrying out any other investigations

he thought appropriate, there were still some doubts in the m nd of the ECO he
m ght decide that a 'village visit' to the home of the applicant fam |y m ght be
hel pful. The logistics of village visits have been described el sewhere, but

essentially they would seemto resenble mniature invasions of between 2 and 4
ECCs, acconpani ed by interpreters, arriving unannounced in the village. The

el ement of surprise was considered crucial to prevent 'collusion' so the ECOCs
woul d qui ckly separate after arrival, some to question villagers and the other
group to question famly nenbers. The net of British immigration control has
spread not only to the honel and of Bangl adeshi people but into their villages
and very honmes. Their personal papers such as letters and school reports, and
fam |y photographs are scrutinised. Their relations and friends are questi oned.
The nost private details of their famly life are investigated; the interaction
of menbers of the family are watched; their physical features noted and
coment ed on.



The fact that such intrusive visits are allowed to take place is indicative of
t he operation of power.

Power is everywhere ...because it cones from everywhere. (Foucault, 1979, p.93)
The whol e ritual of immgration control depends on the operation of power in the
rel ati onship between the applicants who are nainly black people and those
operating power, nmainly white people, on behalf of the state. A system of power
is most effective when it operates repeatedly, by different people, at different
times and in different places. Immgration control now operates on bl ack people
| ong before they arrive in this country, starting fromtheir very hones.
Applicants play the role of supplicants, not applying for what is their |ega
entitlenent, but asking for what nay be grudgingly awarded as a 'concession'
They may be hunmiliated by degradi ng surroundings at the BHC. They play the role
of the 'accused' in an interview which nore closely resenbles an interrogation.
They are subjected to deneaning attitudes, intrusive questioning and accusations
of deceit and ot her wongdoing. They are questioned in a |anguage they do not
under stand and may conmuni cate only through an interpreter. They may be
required to 'confess' and nake reconpense. They are nmade to pay for every step
of the humliating process. They are forced to submt to medical tests of
various types by people who have no concern for their health. Sponsors now have
to provide evidence of their financial status and undertake not to nake use of
certain benefits of the welfare state that they have hel ped to finance. They
may be physically a part of Britain but the clear nmessage to themis that they
do not belong and they are set apart.

The role of the ECOis that of authority figure in the power relationship. He
is the controller, interrogator, investigator and judge. He has the power to
allow children to join parents, and wives to join husbands; and the power to
keep them apart.

Apart frominmm gration and nmedi cal officers, there are other officials who are
involved in the adm nistration of control. Wthin Britain many rights and
activities are linked to inmmigration status. Coupled with the increasing powers
of the state to deport and renove unwanted 'imm grants' and the increasingly
strict application of these powers, the immgration status of anyone who is
"visibly foreign' (that is black) is subject to scrutiny. There is a constant
checking of inmmigration status by different officials at different |ocations:
housi ng departnents, schools and places of enploynent. A person's entitlenent
to nedical treatnent has al so been nade dependent on inmmigration status. The
police work closely with the imrigration departnent in their hunt for 'illega
immgrants' and it has become standard practice for any bl ack person having
dealings with the police, even as a conplainant, to be required to produce his
or her passport. A black person in Britain is subjected to control through
checks, crosschecks, and exchange of information from one departnent to another
The right of black people to live in Britain and to enjoy the nost basic
anenities is open to constant chall enge.

An increasingly conplex systemof control over the lives of black people
operates in contenporary Britain where 'human rights' have beconme equated with
"citizens' rights' and 'citizenship' has becone linked to (white) 'ancestry'.
This is the justification for the denial of the right to famly reunification
for thousands of famlies.

Chapter 3: The Devel opnent of DNA Testing

As discussed in the previous chapter, imrgration |egislation and adm nistration
has relied in its devel opment on nedical tests and health criteria.

Consequently, nedical personnel have becone part of the body of people enpowered
to exercise immgration control. An inportant feature of this systemof contro
is the large role of discretion and subjective judgenents in decision taking.
This gives broad discretionary powers to individual officers, which not only
enpowers the officials but also renders those applying for adm ssion nore

power| ess, as they are unable to satisfy the undefined and indefinable
requirenents of the inmgration officers. The decisions of inmmgration officers



to refuse applications for adm ssion, being largely discretionary, have proved
very difficult to chall enge.

The devel opnent of a new technique in nmedical testing, DNA profiling, has
considerable inplications in immgration procedures. It enables close

rel ati onshi ps such as parent-child relationships to be conclusively established.
Thus it has the potential for elimnating the uncertainty and subjectivity
associ ated with discretionary decisions, enpowering fanm |y nenbers seeking
settlenent in Britain to establish disputed relationships and thus their right
to entry.

In the next two chapters, the devel opnent of this new technique and its

i mpl enentation in inmmgration control is analysed. Particular inportance is
attached to the state's endeavour to retain the discretionary feature in

deci sion making as this results in the retention of power by those naking the
deci si ons.

The Limtations of Blood G oup Testing

Evi dence based on bl cod tests has been used in cases where rel ationships,
particularly paternity, are issues of dispute, however it has been largely
l[imted to excluding an individual froma rel ationship rather than proving that
two people, such as father and son were related. Conventional blood testing was
unabl e to conclusively establish close relationshi ps such as parentage.

More recently blood testing techni ques have becone increasingly sophisticated,
enabling the identification of a greater nunber of blood systens (bl ood group
antigens). This has increased the value of blood tests in positively confirmng
a relationship such as paternity, particularly when a rare antigen is identified
in the blood of both child and purported parent. (Webb, 1986) Based on the
results of these tests it has been possible to give evidence as to a disputed
relationship in terms of statistical probability. For exanmple, in a 1983 case,
Dhanbai Ranji Vasta and 3, (Unreported, Novenber 1983) the tester was able to
state that only one in 333,000 couples unrelated to the appellants coul d provide
bl ood sanpl es whi ch woul d be consistent with parentage of the children in

di spute. (Webb, 1986) The Inm gration Tribunal, despite undisputed 'serious

di screpancies' in their evidence was sufficiently convinced that the appellants
identities were established to allow the application

However two issues arise which have caused the evidential validity of blood
tests in inmmgration cases, conpared with, for exanple, paternity suits, to be
questioned. Firstly it would be unlikely that a couple would wish to sponsor a
child who is conpletely unrelated to either of them In the majority of

i mm gration cases where relationships are disputed it is suspected that the
child is a nephew or niece to one of the clainmed parents or in sone other way
closely related. According to Professor Dodd.

The closer to the appellant children one noves in ternms of relationship the
greater the chance of the relative having blood types in conmon with the child.
(Webb, 1986, p.56)

Evi dence expressed in terms of the probability of people being related as
clainmed rather than being conpletely unrelated is inappropriate in immgration
cases where the sponsor-applicant relationship is close, but may not necessarily
be that of parent and child.

Secondly, the calculation of statistical probabilities relies on the know edge
of the incidence of blood group antigens in a particular population. It is
known that the incidence varies between different ethnic groups but statistics
have been based on European-based research. Wth these two constraints, expert
testinmony on bl ood grouping tests was given in negative terns such as 'the
results show nothing to suggest that the famly is not related as clained'. In
the 1985 case Rv | AT ex parte Ashiq Ali, Vann J in part of his judgenent stated
that all that could be deduced fromthe bl ood testing evidence was 'the
exclusion of the possibility that the applicant was not the son. Mre than that
it did not do.' (Quoted in Webb (1986) p.56)



The Discovery and Advantages of DNA Testing

In 1985, Dr (now Professor) Al ec Jeffreys reported the discovery of DNA

testi ng. DNA testing has proved to be the nost precise means yet di scovered of
establ i shing close rel ationshi ps such as paternity.

Al cells of the human body contain DNA which is the genetic material contained
in the chronbsones. Each human cell contains 46 chronpbsones arranged in two
sets of 23 pairs. One set of chronosones is inherited fromthe nother, the
other set fromthe father. For an individual the structure of the chronosones
in every cell is identical. However, although nost parts of human chronmpsonma
mat eri al does not change fromindividual to individual there are specific
regions in the chronosones which are highly variable. The DNA test as devel oped
by Prof Jeffreys is highly complex, but entails isolating the genetic nateria
froma suitable sanple, usually blood, and exposing it to 'restriction enzynes'.
These attack the DNA nol ecul es at specific sites, breaking the DNA into
fragnments. The resulting fragnents are subjected to gel electrophoresis, a
physi cal nmeans of separating very small quantities of material. This process
results in the DNA fragnents being separated into a nunber of clusters or bands
on the surface of the gel. The bands of fragments can be transferred onto a
paper-1ike, nylon nenbrane by a process called ' Southern blotting'. The
nmenbrane is exposed to radioactive 'probes’ which fasten on to the DNA materi al
It is possible to get a permanent visual inage of the bands by putting the nylon
nmenbrane in contact with an x-ray film The positions of the DNA fragnents
are recorded as a series of bands or stripes (simlar to the bar coding on
super mar ket goods) which is known as a DNA profile or DNA 'fingerprint'.

O the bands in the DNA profile of a person, half are inherited from each
parent. Every individual has a unique DNA profile, except for identical twns
as they inherit the sane genetic material. The analysis of the results is done
by conparing the profile of the child with that of his parent or parents, since
each band in the child' s profile nust have been inherited either fromthe father
or fromthe nother.

The potential of this new technique in inmmgration casework was first
denonstrated in the case of Andrew Gyinmah, a British-born CGhanai an. Andrew,
having left Britain as a child was refused adm ssion when he attenpted to re-
enter to join his nmother at the age of 15 years. The immigration authorities
bel i eved that Andrew was in fact a nephew to the worman he clai ned was his
nother. DNA testing reveal ed a high nunber of shared bands between Andrew and
his claimed mother. The chance of this match occurring at random was esti nated
at 30 thousand nillion to one. Despite these results the Home Ofice did not

i medi ately concede the case. It was not until the day the case was to be heard
that the Hone O fice conceded without the technique being legally tested.
(Kelly, Rankin and W nk, 1987).

This case was hailed as a mlestone in the field of immigration and attracted
much interest at the Hone Ofice and Foreign and Commonweal th Office. At |ast
there was a scientific technique which could prove, rather than just disprove,
di sputed rel ati onshi ps. (Fransman and Davi dson (1988) p.57)

The adm ssibility of the evidence from DNA testing has subsequently been
accepted by the courts in establishing paternity in affiliation and divorce
proceedi ngs and as forensic evidence in crimnal cases, as well as in

i mm gration cases involving disputed rel ationships. (Fransman and Davi dson,
1988) In the United States the adm ssibility of DNA evidence is stil

determ ned by the courts in individual cases as it has not been accepted as a
new procedure at pre-trial admissibility hearings. (Wite, 1990).

Once the significance and scientific validity of DNA testing was appreciated by
the Courts a nunber of immgration cases of |ong standing were finally resol ved
in favour of the applicants who used evidence fromDNA testing, for exanple

Am ruzzanman, a Bangl adeshi boy. Thi s encouraged ot her applicants who had
previously been refused entry clearance on the ground of not being related as
clained to travel to Britain as visitors, and while in Britain to undergo DNA
testing to support their appeal or re-application



The introduction of the visa requirenment in Septenber 1986 for visitors to
Britain fromlndia, Pakistan and Bangl adesh nade it increasingly difficult for
applicants to enter Britain to undergo the test, particularly as any person who
had been refused entry cl earance for settlement purposes would be treated with a
consi derabl e degree of suspicion by ECOs if he or she applied for a visitor's
visa. The inposition of a visa requirenent constituted an effective barrier to
t hose applicants wishing to avail thenselves of the new DNA testing technique.
This barrier was strengthened by the enactment of the Imrigration (Carriers
Liability) Act, 1987.

However the Inmigration and Nationality Departrment of the Hone Ofice

appreci ated that DNA testing would provide a neans of finally resolving
contentious inmmgration cases and a Pilot Schene involving DNA testing as part
of entry clearance procedures was undertaken. Oiginally planned for Bangl adesh
only, the Scheme was established in both Pakistan and Bangl adesh.

The Pilot Schene for DNA Testing

Thirty six famlies took part in the Pilot Scheme. Mst were fromthe entry

cl earance queues in Bangl adesh and Paki stan, but a few special cases, noninated
by British MPs or Inmm gration Agencies were included. A total of 103 children
were involved. O these children, 49 had previously been refused adm ssi on and
54 were first-tine applicants. (Home Office, 1988) Participation in the schene
was voluntary and involved no additional cost to the participants. Blood
sampl es of the applicants residing in the Indian Sub-continent were collected by
medi cal personnel at the British Hi gh Comm ssions in Dhaka and |sl amabad and
sent to Britain for testing. The actual testing was done at the ICl Cell mark
Laboratori es, Abingdon under the personal supervision of Professor Jeffreys.

As well as DNA testing, the blood sanples collected were also subjected to
conventional blood grouping tests, referred to in the Hone Ofice Report (1988)
as Bl ood G oup Pol ynmorphism (BGP) tests. By doing this parallel study it was
possi ble to conpare the DNA results with the results from BGP tests.

The objectives of the Pilot Schene were stated as being:

(1) to gauge whether applicants, particularly those com ng through the
systemfor the first time, are interested in proving their relationships in this
way;

(2) to assess the feasibility of taking blood sanples fromapplicants both
here and abroad;

(3) to consider whether the procedures devised for the pilot schene need
i mprovenent;

(4) to look for any indications of the inmpact the techni que woul d have if
used generally. (Honme Office (1988) para 8)

Interpreting Results

The DNA profile appears as a series of bands each of which is inherited fromthe
parents of the individual tested. However in about 1 in 10 people tested a

si ngl e band occurs which cannot be ascribed to either parent and which occurs as
aresult of a nutation. In approximately 1 per cent of the population a double
nmut ati on occurs producing 2 bands in the profile which cannot be matched with
the profile of either parent.

VWhen DNA testing is used to establish disputed relationships the profile of each
child is conmpared with that of his or her clained parent or parents. Normally
each of the bands in the child's profile will match with bands in the DNA
profile of the father and/or nother. Such matching will confirmthe clai ned

rel ati onship. However in those cases where there are 1 or 2 bands not found in
the parents' DNA profile, there is less certainty in the results.

In the Pilot Scheme there were a nunber of children for whom only one parent was
avail able for testing. |In such cases the bands shared by the child and parent
are identified and the percentage band sharing is cal cul at ed.

On average, two unrelated individuals show a band sharing of 25 per cent, but a
child shares 62.5 per cent of his or her parent's bands. (Siblings, also having
a 'first degree' relationship, have 62.5 per cent band sharing.) DNA profiles
of persons less closely related such as uncle and nephew niece (that is, a
'second degree' relationship) would be expected to show 44 per cent band



sharing. However these are averages and variations do occur, particularly in

t hose persons where nutant genes are present.

I nstances were found where the results were such that no unambi guous concl usi ons
could be drawn. For exanple, the |evel of band sharing between one child and
his clainmed father was 56 per cent, a result equally conpatible with the

rel ati onshi p being nephew and uncle as father and son. In cases where the
degree of the relationship could not be ascertained a nore refined test, known
as the single locus probe, was carried out. In this test only one of the

regi ons of high structural variability within the chronpsonmes is targeted by the
probe. As aresult it is possible "to identify the fate of single |ocations of
genetic material as they are passed fromparent to child (Home Ofice, 1988,
footnote to para 20) and hence verify or exclude biol ogical parentage.

The DNA tests carried out under the Pilot Trial, with further single | ocus probe
tests in 22 cases were able to establish parentage well beyond the | ega

requi renent of 'balance of probability' in all but 4 cases. In 2 of these
remai ni ng 4 cases, the bl ood sanples were too poor in quality for single |ocus
probe testing to be carried out. In the other 2 '"uncertain' cases even after

single | ocus probe tests the actual degree of relationship could not be
ascert ai ned.

These four cases are particularly interesting as in each case the DNA evi dence
reveal s that although the child cannot be the off-spring of both parents as
clainmed, he or she is alnost certainly the child of one of the clained parents
and closely related (probably as niece or nephew) to the other. Thus although
"more than one possibility as to parentage' is left open in these 4 cases, on

t he bal ance of probabilities they were each related as clainmed to one parent.

In 4 other cases the relationship between one of the clainmed parents and the
child was established but the second cl ai ned parent was excluded. One child (of
famly 19) was the off-spring of the father only; one (of famly 25) was rel ated
to the mother only. The other 2 children (of famly 31) were proven to be
related to the father as clai med but shown to be the off-spring of different
worren. (The nother or nmothers were not available for testing.) The point of
contention as far as the inmmgration authorities were concerned was that the
father had clainmed that they were the off-spring of the same woman. In addition
the issue of legitinmacy of the children was rai sed which may be relevant in
decisions as to entry cl earance.

Thus out of the 103 children there were alnmost certainly 8 children, including
the 4 classified as 'nmore than one possibility as to parentage', definitely the
of fspring of one claimed parent but not of the other. Cases such as these,
where DNA testing reveals that a child is related to only one cl ai ned parent

rai se a nunber of inportant issues which will be considered in detail bel ow.

O the 103 children tested 86 were shown to be 'related as clained or to have a
"high probability' of being related as clained. The slight elenent of doubt was
ascribable in nmost cases to the occurrence of a single or double nutant band.

For the purposes of inmmigration |aw and practice, the tests are concl usive
enough to establish the relationship

The results can be sumari sed:

DNA Results Number

Rel at ed/ Hi gh probability related as cl ai med 86
Rel ated to one parent as clainmed, other not 4
More than one possibility 4

Not related to either parent as clained 9
(Home OFfice, 1988, Annex I)

The 9 children proven not to be related to either parent as clai ned, conprise
| ess than 9 per cent of the total sanple tested. Mrre than 91 per cent of the
sanple were related to at | east one parent as clained, and nost of these were
able to establish their relationship to both parents.
The results were al so anal yzed according to two categories: those children
applying for entry clearance for the first time, and those who had been
previously refused:

Previ ous First tine



Ref usal s Applicants Tota
Rel at ed or probably
related as cl ai ned 45 41 86

One parent rel ated
as cl ai ned, other not 2
More than one possibility
Not related to either
parent as claimed 2 7 9
Total 49 54 103

(Home OFfice, 1988, Annex I)
O the 49 children who had previously been refused entry cl earance only 2,
conprising 4 per cent of the sample, were shown not to be related to either
parent. The remaining 47 children were related as clainmed except for 2 who were
shown to be related to only one of the two clainmed parents. The Home Ofice
wer e understandably reluctant to draw any far reachi ng concl usions fromthese
statistics. The size of the sanple included in the Pilot Trial was small. It
could al so be argued that the sanple was to sone extent self-selected.
Participation was voluntary, and one woul d anticipate that persons who had
know ngly nade bogus clainms for the purposes of securing entry clearance woul d
not submt to DNA testing, if fully appreciating the capabilities of the tests.
Nevert hel ess these results should be a serious cause for concern, show ng that
such a high proportion of the children tested had previously been wongly
refused entry clearance. The results also challenge the assunptions, attitudes
and directives of the inmgration authorities in Bangladesh and Paki stan
concerning the credibility of entry clearance applicants of those countries.
It is disappointing that the Home O fice Report on the DNA Pilot Project focuses
| ess on past injustices, preferring to enphasi se those cases which invol ve
nm srepresentations.
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[Rlesults show that false clainms about parentage were nade by or on behal f of
children in 8 of the 36 famlies in the pilot trial. 1t is worth noting that in
5 of these 8 fanilies other applicant children were shown by the tests to be the
true children of the clainmed parents. This tends to confirmthat a favourable
DNA result on one child cannot be taken as indicating that other applicant
children in the famly are related as clained, and vice versa. (Hone Ofi ce,
1988, para 31).

Such conments woul d encourage ECOs to retain their attitudes of scepticism
approachi ng each applicant with the assunption that he or she is naking
fraudulent clains. By interpreting the findings by 'famlies' rather than
"children' it makes the apparent incidence of deception seem greater.

In only 5 of the 36 famlies were there found to be applicant children who were
the of f-spring of neither parent. It is conceivable that in those cases where
the children were related to only one of the claimed parents, 'false clainms' nmay
have been nade unwittingly.

The Pilot Trial revealed that nost but not all the fanmlies contacted were
interested in proving their relationship using DNA testing. For exanple, out of
20 famlies selected fromthe entry cl earance queues in Bangl adesh, invited to
participate, only one famly refused (Home Office, 1988, para 12). The whole
procedure was found to be feasible. Only one blood sanple reached the testing

| aboratory in such a condition that it could not be tested.

The CRE (1985) had found that the Hone Office and Forei gn and Commonweal th
Ofice were concerned nore with detecting bogus applicants than facilitating the
rights of genuine ones. This bias remains. The anticipation of fraud and
deception in applicants has resulted in great enphasis being placed on
devel opi ng procedures for the taking of sanples for testing and the checking of
results:

It is obviously crucial to check the identity of the person giving blood to
guard agai nst any risk of inpersonation and fraud (Hone O fice, 1989, p.2)



Procedures for DNA Testing

The foll owi ng procedures were devised for DNA testing for the purposes of the
Pil ot Schene and have remmi ned basically unchanged since then. Blood sanples

t aken overseas are taken by a doctor on diplonmatic prem ses under the
supervision of consular staff. A passport-sized photograph of the applicant
fromwhom the bl ood sanple is taken is endorsed by the doctor as being a true

i keness of the person sanmpled. This photograph is sent direct to the

I mmigration and Nationality Departnent (IND) of the Home Office to be checked
agai nst the photograph in the applicant's passport. The blood sanple is sent
directly to Cellmark | aboratories for testing.

The question of provenance of blood sanpl es has been seen to be crucial. For
exanpl e, the Adjudicator in the case of GQul Firaz inplied that because the bl ood
sanmpl es had been taken 'nerely' by a Dr Mlik of |slambad rather than a British
Enbassy doctor, the 'evidential value of the report was dimnished  (Wbb,
1986) .

Where the sanple is taken in Britain the procedure is basically the sanme except
that the person taking the sanmple should be an approved doctor or blood tester.
The sanpler is expected to endorse two recent photographs of the person being
tested, and the person being tested is required to sign in the presence of the
sanpl er that he or she has not received a blood transfusion within the last 3
nonths (Hone Office, B2, (1989) and JCW Bulletin, July 1987).

In the Pilot Trial all results were sent directly to IND for consideration and
decisions as to relationships were determned relying heavily on the evidence
provided by DNA test results (Home Office, 1988). Currently, in the case of new
appl i cants who present DNA evidence, the reports are sent to the High

Conmi ssion. The ECO is then held responsible for 'validating' the results by
obt ai ning a separate copy of the results directly fromCellnmark 'to guard

agai nst substitution' (Hone O fice B2 Division, 1989, p.2). This has the
addi ti onal effect of incorporating yet another delay factor into the immgration
control system

Chapter 4: The Application of DNA Testing in Immgration Control Procedures.

The availability of DNA testing neant that nany problens associated with
applications for entry clearance for dependent relatives could be conclusively
settled. The validity of disputed famly relationships could be deternined,
elimnating doubts and the need for the exercise of discretion.

The Pilot Trial established the feasibility of the procedure. It also indicated
the extent of erroneous decisions previously made by immigration officials. For
the first time applicants had the nmeans to challenge effectively both the past
refusals and the attitudes and prejudi ces harboured by those exercising control.
The Government had the opportunity to correct past injustices, to exercise
flexibility and magnanimty to those fanmily menbers who were able to prove
conclusively that they had been wongly excl uded.

In this chapter the effect of DNA testing on the administration of control and

t he devel opnent of Home Office policy is analysed. The Honme Ofice has largely
declined the opportunity to acknowl edge and correct past injustices and it has
preferred to retain the power to give concessions, involving discretionary

deci sions, rather than recognising the rights of individual applicants. Thus
fam lies continue to be subject to the changi ng system of power.

As fam |lies have established di sputed rel ati onships, existing neans of

exerci sing control have been retained and strengthened. Adnministrative del ays
and financial criteria were previously part of the strategy of immgration
control. In this chapter these issues are re-exanined in the context of DNA
test availability.

A nunber of new issues have assuned inportance directly as a result of the
introduction of DNA testing. Firstly, DNA testing is very expensive which
limts its availability, and which raises questions about the funding of a
CGover nment sponsored schene. Secondly, as a test is now avail able for
providing, in nost cases, proof of parentage of a highly conclusive nature,



there nmay be a danger that the position of the 'balance of probabilities' mght
be shifted in immgration cases. Thirdly, the policy and practice of the Hone
Ofice on the 'over-age applicants', that is, those children who are now over
the age of 18 years, needs to be considered. Fourthly, delicate issues arise in
those famlies where one or nore applicant children are found to be related to
only one of their clained parents.

The devel opnent of Home Office policy on these issues and the devel opnent of new
| egislation and policies which in their effect serve as further obstacles to

t hose who woul d have benefited from DNA testing, are addressed bel ow.

Adm ni strative Delay as a Wapon of Inmgration Contro

As noted earlier, delaying tactics have been utilized as a tool in controlling

t he nunber of immigrants entering Britain. It was hoped that the introduction
of DNA testing would at |east reduce the tine taken between applications for
settlenent and final decisions. British Immgration officials were quoted as
sayi ng about DNA testing: 'tests will take about a nonth to conplete and wll
speed up the processing of inmgration applications in Dhaka'.

Initially, at least, the anticipated inprovenments in speeding up the application
procedures did not materialize. \Where inprovenents have been achi eved they have
usual ly resulted from hard fought canpaigns.

Those persons who, having previously been refused entry cl earance, undert ook
privately to use DNA testing to establish their relationship with their sponsors
were required to subnmit a fresh application and join the re-applicant queue.

The DNA evi dence woul d only be considered when they reached the top of the
gueue, a process which could take nearly two years.

As noted above, despite the rigourous procedures adopted when bl ood sanples are
taken to prevent fraudul ent practices, the inmmgration authorities introduced
anot her set of procedures involving communi cati on between the ECO and the
testing |l aboratories, an unnecessary procedure (in view of other safeguards)

whi ch coul d cause an additional delay of up to 3 nonths (Divided Fanmilies
Canpai gn, 1989).

The UKI AS has suggested that applicants for settlenent should be able to opt for
DNA testing at an early stage, and that those willing should be put in a 'fast
streami or separate queue so that the '"waiting period reflects the saving of
staff time on the interview ng process' (UKIAS Annual Report, 1988-89).

The Divided Fami|ies Canpaign argued that applicants, fornmerly refused entry

cl earance but now havi ng DNA evi dence establishing their relationship, should
not be regarded as re-applicants and subjected to further delays. Instead their
previous application should be reconsidered in the light of the new evidence,
thus mninsing the need for reinterview ng and other adm nistrative procedures
(JCW, 1989, Briefing Paper).

Possibly as a result of canpaigns by pressure groups, the Governnent gave a
concession to reapplicants with DNA proof of relationship in stipulating that
they would be 'fast-streaned', but at the same time it limted its concession to
cases where 'there are no other issues than relationship' (HC, Col 695, 11
January 1990). This restriction is considerable, as other criteria for

settl enent applications have been raised as relationship i ssues have been
settled. The questions arising fromthese criteria are di scussed bel ow.

The tine scale involved in the action of the Home Office to incorporate DNA
testing in entry control procedures is indicative of how del ays and inaction can
be used to reduce (black) immgration

The results of the pilot trial were published in July 1988, nore than 2 years
after the details of the operation of the schene were first agreed. At the sane
time the Hone Secretary announced that DNA profiling appeared to be the npst
accurate nethod for determ ning relationships and that the Government woul d
continue to accept DNA evidence. The announcenent of a centrally organised
schenme was expected to be made shortly. However it was not made until nearly a
year later. On 14th June 1989, the Secretary of State for the Home Depart nent
announced that a scheme for incorporating DNA testing into the entry cl earance
procedure, for first-tine settlenment applicants only, would be introduced | ater
in 1989. At the tinme of witing, nore than one year after this announcenent was



made and five years after DNA testing first becane a possibility, the schene has
yet to be introduced.

However, DNA profiling continues to be extensively used. The extent to which it
is being used can be estimated froma reply by Tim Renton, Mnister of State,
Honme O fice, when he stated that IND received 750 DNA test reports within a 4
nonth period in 1989 (HC Debates, Col 1046, 13 April 1989). Cellnmark

Di agnostics, the laboratory where all DNA testing for inmigration cases is
carried out, claimthat it has reported on over 15 thousand imrigration sanples
since its establishnent in June 1987 (Personal communication).

The Financing of DNA Tests

The costs involved in DNA testing are high. The charge for the test itself is
currently fixed at ®122 exclusive of VAT, «140.30 including VAT. This is the
cost of each blood sanple tested. |Inmigration cases involving a famly

consi sting of parents and two children would usually require the testing of 4

bl ood sanpl es, that of each of the parents as well as those of the children, as
DNA testing involves the conparison of the DNA profiles of the children with
those of the clained parents. Thus the costs involved for large famlies are
consi der abl e. In addition a variable fee is charged by the doctor taking the
bl ood sample. For exanple, the London Hospital charges «25.20 per person for

bl ood sampling (Fransman and Davi dson, 1988).

The cost of applications for settlenent has increased in recent years. Fornerly
no charge was nmade for settlement applications but a non-refundable fee of «l0
was i ntroduced on 1 January 1985. By the begi nning of 1987 the fee for each
passport, which could include the whole fam |y, had increased to «50. A further
i ncrease was introduced in 1988, with effect from 1l June, to «60 per person
This resulted in a considerable increase for many famlies (JCW, Annual Report
1987/ 88) .

Al t hough the famlies who participated in the pilot trial were not required to
pay for the tests, the vast majority of tests have been undertaken and paid for
privately. Considering the position of the sponsoring Bangl adeshi nen in
British society this nust constitute a considerable financial burden on them
There are concerns that a DNA scherme which fornms part of the official entry

cl earance procedure mght constitute yet another hurdle to be surmounted by
applicant fam lies because of the costs invol ved.

Honme O fice representatives have made it clear that any centrally run schene

i ncorporating DNA profiling in inmmgration control procedures should not be paid
for by the general British tax payer. Tim Renton speaking in the House of
Conmons sai d:

We are now bending our minds as to how to introduce a centrally run scheme which
will be fair to all applicants and which will avoid erecting financial barriers
whi ch coul d be deterrents to genuine applicants, w thout causing the genera

t axpayer to pay (HC Debates, col 1047, 13.4.89).

In his statenent to the House of Commons on 14 June 1989, announcing the

i ntroduction of DNA testing, the Secretary of State for the Hone O fice stated:

The I evel of the fee to be charged for applications will need to strike a

bal ance between not inposing too great a burden either on the individua
applicant or on the taxpayer.

Further |ight was shed on the Governnent's intentions concerning funding of the
schenme in a | eaked docunent, a briefing note for ministers prepared by | ND:

The [Parlianentary] announcement [on DNA testing] ..does not indicate how the
scheme will be financed. The intention is to nmake a separate announcenent on

t he fundi ng arrangenents shortly before the schene cones into effect, to avoid a
rush of applications ained at beating the associated increase in the settlenent
fee.

It would appear then that the intention is to finance a centrally run DNA schene
by a general increase in settlenent fees. Any further increase in the already
hi gh fee would be punitive. It would also be unfair as the schene which is to



be financed by a general increase will be available only to 'first tine
settlenent applicants'. It is these applicants who are least likely to need to
avail thenselves of DNA testing as they are mainly recently constituted
famlies, nore likely to have docunmentation to support their application and
provi de evidence of relationships. Re-applicants include those people who have
been unable to supply imrigration authorities with acceptable evidence of

rel ati onship and for whom DNA testing provides their only hope. The very fact
that they have previously had their application(s) refused causes their fresh
application to be regarded with scepticism This category, which includes many
peopl e wongly and repeatedly refused over a nunber of years are not only to be
excluded fromthe proposed schenme but are to be required to subsidise it.

An efficiently organi sed schene using free DNA testing for all applicants on a
vol untary basis could probably be largely, if not wholly, financed by the

resul tant savings on other lengthy and costly procedures, including |ong
interview sessions, village visits, and the conposition of explanatory
statenents for appeals. Village visits have been regarded as valuable in

resol ving relationship issues but are costly in resources. As the need for
procedures which are expensive in ternms of man/wonman-power, is reduced it should
be possible to reduce staffing levels in the British posts with resulting
financi al savings.

When new neasures are introduced which are seen to result in preventing (bl ack)
people fromentering Britain, the funding of such measures by the tax payer is
not an issue. For exanple the introduction of the visa requirenment for visitors
fromfive African and Asian countries in 1986 required a massive injection of
noney to nmeet the additional cost of diplomatic facilities and staffing |evels.
It woul d appear that neasures which would tend to exclude bl ack people from
Britain can be readily financed by the British Governnent; but those
procedures, such as DNA testing, which would facilitate genuine famly menbers
of bl ack people settled in Britain fromexercising their rights of settlenent
and of famly unity, are perceived as being a burden on the taxpayer. This
woul d appear to be a neans of justifying Governnent policy and attenpting to win
popul ar political support. It also constitutes a further devel opnent in
constructing i mges of (black) immgration as being a drain on (white) Britain's
resources and services. The fact that the sponsors thensel ves may be both
British and taxpayers is ignored.

The only financial assistance currently available to applicants to neet the cost
of DNA testing is through an extension of legal aid. Although legal aid is only
given in cases where entry clearance applications have already been refused,
applications for legal aid extensions are rarely refused and are speedily dealt
wi th, being processed within 2-7 days (Fransman and Davi dson, 1988). Cell mark
Di agnostics confirmthat 'a large proportion' of the testing they carry out for
immgration cases is paid for by 'Legal Aild Green Form Extension' (Persona
conmuni cati on).

Al though this is a positive devel opment, the delays frustration and financia
burden the sponsor and his fam |y nust have already experienced before getting
this assistance nust not be forgotten.

Bal ance of Probabilities

As in all civil clainms, the requirement of proof in inmgration cases involving
di sputed relationships is to prove on 'the balance of probabilities' that the
relationship is as clained. The burden of proof has been put on the applicants;
that is, it is for the applicant to prove his/her relationship rather than for
the imm gration officer to accept the clainmed relationship unless there is

evi dence for himto doubt it.

Applicants in the Indian Sub-Continent, and particularly in Bangl adesh, have to
overcome the scepticismof ECOs. M Mactaggart of JCW referred to the nethod
of interview ng by ECOs as searching for discrepancies rather than | ooking for
corroboration (Hone Affairs Conmittee, 1986, Evidence p.121).

As regards DNA profiling, it has been found that in nost cases the evidence it
provides is quite conclusive in either establishing or excluding parentage.
However, in a mnority of cases there may be |l ess certainty, particularly, as



di scussed above, when the percentage bandsharing is equally consistent with both
a first- and second-degree relationship. |In such cases the policy of the Hone
O fice has been stated in guidelines circulated to ECOs, 10Os and Presenting
Oficers:

..where DNA evidence supports the clainmed relationship on clear bal ance of
probabilities, we would regard this as conclusive. The bench mark we have
adopted for this purpose in B2 [the Policy Division of the Home Office] ..is

t hat when the test report shows that the probability of the clained relationship
is at least two or three tinmes greater than any other relationship, this should
normal |y be regarded as sufficient without further enquiry (Hone O fice, 1989).
Were the evidence suggests that the probability in favour of a clained
relationship is twice as likely as not, or less, then the DNA evi dence woul d
still be considered in the applicant's favour but would need to be viewed as
part of the total evidence; whereas 'conclusive' DNA evidence would obviate the
need for any further enquiries as to rel ationship issues.

Fears have been expressed that, as sonme applicants with DNA evidence are able to
of fer a standard of proof greater than that legally required, the danger exists
t hat those responsible for naking decisions may | ook for a higher standard of
proof than the bal ance of probabilities in all applicants. The danger of this
happeni ng woul d seem greatest at the | evel of the decisions nmade by ECGCs.

I mman Ali, who works at the Bangl adesh Inmgration Advice Service, reports that
the British H gh Conm ssion, Dhaka expected a higher standard of proof than the
bal ance of probabilities in those applying, as British citizens, for a
certificate of entitlenent. The H gh Comm ssion was of the view that since the
benefits were greater the standard of proof should be greater. This, A

argues, was wong since entry clearance and certificate of entitlenment were both
matters of civil claim(lmman Ali, 1986).

It is crucial that as sone persons establish their rights by neans of DNA
testing, it does not becone nore difficult for others, who cannot or choose not
to avail thenselves of the test, to satisfy the ECOs of their relationship
because the expectations of ECOs are raised.

The Hone Ofice has rightly stipulated that DNA testing should continue to be
vol untary, and that those who decline the test should not have the fact of their
declining held against them It is inmportant that this policy be adhered to and
that those involved in nmaking and nmonitoring decisions assess the criteria used
when refusal s are nmade

Over-age Children

One of the nobst contentious issues energing fromthe usage of DNA testing is
that of 'overage' applicants. These are children whose previous applications
for entry clearance were rejected on the grounds that they were 'not related as
clained'. Despite appeals and reapplications they were unable to convince the
immgration authorities of their parentage. DNA profiling has provided many of
these children with a neans of establishing their relationship, and reveal ed the
extent to which wong decisions have been nmade by both ECGCs and adj udi cat ors.
The Immigration Rules require that children applying to join their parents in
Britain should be under the age of 18 years at the time of application.

Children over 18 years are required to qualify for settlenment in their own right
unl ess there exists 'the nobst exceptional conpassionate circunstances' (HC 251
para 55). Because of procedural delays, and repeated refusals of their
applications many chil dren who had applied when very young are now over the age
of 18.

Sone interimpolicy guidelines for ECOs were laid down in the Progress Report
circulated to inmgration officers:

..overage reapplicants should be consi dered under paragraph 52 [of the
Immigration Rules]. Anyone who is able to satisfy these requirements shoul d be
admtted in the usual way; but otherw se the case should not be refused but

i nstead deferred pending Mnisterial decisions on the exercise of discretion
(Home OFfice, 1989).



Par agraph 52 referred to above, provides that relatives of persons settled in
Britain may be admitted for settlenment only if they are wholly or partly
dependent on their sponsor and where 'they are living alone in the nost
exceptional conpassionate circunmstances ..' (HC 169 para 52; para 56 of the
current rules, HC 251).

Subsequently, the Secretary of State outlined the government's policy on overage
applicants who are unable to neet the exceptional requirements set out in
paragraph 52 of the Rules in his statement to the House of Commons on 14 June
1989:

Sonme one who was refused adm ssion as a child when DNA was not avail abl e but has
| ater established the claimto relationship should not by virtue of that fact
automatically qualify for adnmission if the other qualification, nanely

chil dhood, is no longer fulfilled.

The Secretary of State nmde it clear that there would be no change in the Rul es
which woul d facilitate the adm ssion of overage applicants. However, he
conceded that in certain circunstances he would be willing to wai ve the Rul es.
He set out the criteria that re-applicants over 18 are required to fulfil for an
application to be considered outside the Rules:

a. that he was refused entry clearance as a child on relationship grounds;

b. t hat DNA evi dence establishes that he was, after all, related as clai ned;
C. that he is still wholly or mainly dependent on his sponsor in the UK, and
d

. that there are conpassionate circumstances in his case.

I shall not regard the fact that a re-applicant was refused entry cl earance as a
child on relationship grounds on an earlier occasion ...as satisfying the

requi renent that there be conpassionate circunstances.

The Hone Secretary al so indicated some of the particular circunstances of each
case that he would consi der before exercising his discretion:

a. t he degree and nature of the dependency;

b. the extent and nature of the conpassi onate circunstances;

C. the re-applicant's present age and nmarital status;

d. whet her other close fam |y nmenbers, such as siblings, are already settled
in the United Kingdom

e. the | apse of tinme between the original application and the re-application
Predictably 'nunbers' will play a part in the extent to which the Hone Secretary
will exercise his discretion in favour of overage applicants. In a Home Ofice

B2 Division docunment on the time-tabling of the DNA announcenent, the officials
who are responsible for inplenenting this policy indicate that only a limted
nunber of this category can expect to be successful as:

...we are |l ooking for conpassionate features which distinguish the particul ar
case fromthe generality of overage reapplicants. It would be crucial to hold
this line to ensure the concession remains the exception rather than the normin
cases involving overage reapplicants.

Thus the decision was taken not to consider the nmerits of each individual case,
but to consider each case relative to others. The above passage nakes it clear
that only a mnority of overage applicants would be granted this concession
outside the rules, the magjority will remain excluded. |If this policy is adhered
toit will require an applicant to engage in 'an auction of msery... to
establish that his/her plight is worse than that of the generality of cases

whi ch have simlarly been refused admittance' (JCW, 'The DNA fingerprint test:
The Hone Office gives a little, takes a lot', 26 June 1989).

The Hone Secretary also indicated that in considering the 'conpassionate
circunst ances' he woul d pay greater consideration to those of the applicant
abroad than the circunstances of the sponsor in Britain. This provision is

i ntended to exclude as nmany re-applicants as possible. It will also cause
unnecessary suffering to the sponsors in Britain, many of whomare, wth

i ncreasing age, living in conditions where they need the support of their

chil dren.



If the principles of natural justice were to be applied, in those cases where
previ ous deci sions by ECOs and the appellate authorities were shown to be
concl usi vely erroneous, those decisions would be reversed and the effect of

t hose wrongful decisions put right as far as possible and as speedily as
possible. By limting the remedy to only a mnority of reapplicants, and by
refusing to consider the circunstances of the whole famly, justice is
restricted. The policy penalises those overage children who, having been
refused entry cl earance and prevented froma conplete famly life, have rebuilt
their lives with a neasure of success overseas.

This policy cane into effect on 8 July 1989 and by April 1990, decisions on 83
'overage' applicants had been taken under the terns of the 'concession'. O

t hese, 32 were granted adm ssion outside the Immigration Rules, constituting 38
per cent of the total decided. At the sane tinme, about 200 cases were awaiting
a decision in B2.

I n Bangl adesh, overaged reapplicants are placed in Queue 4. At the end of
February 1990, Queue 4 contained 880 reapplicants, a substantial proportion of
whom wer e overage reapplicants.

These statistics indicate the way in which this policy is going to be

i mpl enent ed: concessionary entry grudgingly given in a mnority of cases, with
ext ended del ays and frustration for all. Wen the reapplicants reach the top of
the Queue their cases will be considered by an ECO involving a further

i nterview, under para. 56 of the new Rules, HC 251. |If they satisfy the
conditions of being dependent on their sponsor in Britain and living alone in
consi derabl e hardshi p, then the ECO may i ssue an entry clearance. |If not the
case may be referred to the Hone Ofice, B2, where it will be considered under
the 'concession'. The operation of this policy involving a discretionary

deci sion outside the Rules, offers the Secretary of State a | arge neasure of
protection fromappeal. Conversely, and nore to the point, it offers very
little power to unsuccessful applicants to appeal the decision.

Children related to only one parent as clai ned

The Pilot Trial revealed 8 children out of 103 tested who were found to be
related to only one of the two claimed parents. It could be reasonably
anticipated that a nunmber of other similar cases would be reveal ed as DNA
profiling becane nmore widely used. The Honme Office Policy division refers to
the 'surprising' nunber of such cases which raise "difficult issues which often
need further sensitive enquiries before they can be resolved (Hone Ofi ce,
1989, p.3).

However, those who administer inmgration policy have not been renowned for
their sensitivity in resolving difficult issues in the past. The possible
repercussions of enquiries being made, particularly in those cases where DNA
testing reveals a child is related to the nother, but not to the clained father
are so extensive, that assurances were asked for and given by the Home O fice
that a ' humane and conpassionate view would be taken of such situations (UKIAS
1988/ 89 Annual Report, p.17). The issues involved and policy to be foll owed
depend on whether the child is proven to be related to the clainmed nother or
fat her.

Child not related to clained father

UKI AS reveal that in 1986 the Hone Office had agreed that where an illegitimte
child was not the first or last in the sponsor's famly and had been brought up
as part of that famly, the child would be admtted w thout the need to inform
t he sponsor of the DNA results. (Were the child were the first or I|ast

evi dence woul d be required to show that the child had been brought up as part of
the famly) (UKIAS Annual Report 1988/89). However in 1988 and 1989 t he Hone

O fice insisted on evidence that the sponsor, being aware of the true situation
as to the paternity of the child, continues to accept responsibility for that
chi I d.

As there is clear provision in the Rules for adm ssion of illegitimte children,
the shift in position as regards policy over such children woul d appear to have
the aimof restricting the nunber of children adnitted for settlenent, and



having a conplete disregard for famly unity and for the status of wonen. This
stance was tested in a case (TH 35276/ 87) heard before the Chief Adjudicator in
Noverber 1988. The case involved 5 appellants, the first being the claimed wfe
of the sponsor. Al had been refused entry cl earance on the grounds of not
being related as clained to the sponsor, but after DNA testing the 3 el dest
children were proven to be related as clained to the sponsor (father) and the
first appellant (nother). The 5th appellant, a 7 year old girl, was shown to be
a child of the 1st appellant but unrelated to the sponsor, her clained father.
Evi dence was produced that a 5th child had since been born to the sponsor and

his wife. The Home Office Presenting Officer was willing to concede the first 4
cases but instructed to resist the 5th appellant. The Chief Adjudicator allowed
t he appeal of the 5th appellant, based on the '"linmted and circunstantial

evi dence' available to himthat the child had been 'part of the famly unit

consi sting of the sponsor and the remaining 4 appellants.' He deci ded the

child was entitled to adm ssion under HC 169 para 50(c) as the daughter of the
1st appellant and the adoptive daughter of the sponsor, and under para 50(f) as
her excl usion would be 'highly undesirable'.

This case was heard in chanbers and in the absence of the sponsor. The Court
recogni sed the need for confidentiality even if the Home Ofice did not. It is
to be hoped that this case will be regarded as a precedent. Possibly as a
consequence of this decision the stated Hone Office policy is nore sensitive.

It acknow edges that the sponsor may not be aware that he is not the actua
father of the child, and that if the facts were to be disclosed there may be
serious repercussions both for the wife and the child (Home O fice B2, 1989).
In such cases the declared policy is to consider whether the child should be
granted adm ssion as a child of the fam |y under HC169 para 50(f) if the child
has al ways been part of the family and the sponsor 'exercised paterna
responsibility'. The policy guidelines, now m ndful of the need for discretion
i n disclosing DNA evi dence, advise:

If the sponsor or other fam |y nenbers ask for information about or copies of
DNA reports, they should be referred to their representatives for advice (Hone
Ofice B2, 1989).

Child not related to clai ned not her

Where a child is proven to be related to the father but not to the clained

not her, the Hone Office acknow edges that the child nay have entitlenent to

adm ssi on under the Rul es depending on the circunstances of the individual case.
For exanple, if the biological nother is dead, the child could be admtted under
HC 169 para 50(d); if the father clains sole responsibility 50(e) applies;
otherwise it may be considered that exclusion of the child would be undesirable
and admi ssi on consi dered under para 50(f).

Changes introduced since DNA Test Availability

The difficulties in establishing relationships between applicants and sponsors
were in nmany cases insurnountable prior to the advent of DNA testing. This
requi renent, of proving the clained relationship, was a useful weapon in the

arnoury of inmgration control. This weapon has becone virtually obsolete with
the evidential proof that DNA profiling affords to those applicants who are
willing and able to utilise it. It is necessary to consider what the politica

response has been to the loss of this power.

As di scussed above, the inposition of visa requirenents on all visitors to
Britain fromthe Indian Sub-Continent effectively prevented dependent relatives
who had tried unsuccessfully to obtain entry clearance for settlenent, to enter
Britain to take the DNA test.

Subsequently, the test becane available to applicants in the Indian Sub-
Continent, although at considerabl e expense. As DNA tests have becone nore
accessi ble, so the cost of entry clearance charges have been increased.

The use of procedural delays as a method of immigration control has already been
consi dered above. The insistence that those, wongly refused but now able to
establish relationship issues, should nake a fresh application and thereby put
t hensel ves at the end of a | engthy reapplicant queue is not only manifestly



unfair but has given the governnent the opportunity to introduce fresh
conditions to be fulfilled by applicants and sponsors.

Requi renent of Mai ntenance and Accommodati on

Prior to the enactnent of the 1971 Inmigration Act, the wi ves and children of
Conmonweal th citizens settled in Britain had the unconditional statutory right
of entry for settlenment. The 1971 Act provided that after commencenent, 1
January 1973, Comonweal th citizens would have to be willing and able to provide
t heir dependents with both adequate acconmpdati on and mmi nt enance 'w t hout
recourse to public funds'. However the existing rights of those Conmonweal th
citizens settled prior to 1973 were guaranteed by Section 1(5). Under HC 169
para 46, the Rul es provided that wives and children under the age of 18 years of
Conmmonweal th citizens settled or having the right of abode on 1 January 1973
were not required to prove their ability to maintain and accommodate their

rel atives. Many Bangl adeshi nen benefitted, in principle if not in practice,
fromthis provision.

Thi s guaranteed right was renoved by the 1988 Imm grati on Act, and i npl enented
by the amended Rules, HC 388, with effect from 1l August 1989. It follows that
applications received since that date will be decided in accordance with the new
provisions. All Commonwealth citizens are now required to show that they are
able to accommbdate and naintain without recourse to public funds those wives
and children who are applying for settlenent.

The rationale for the repealing of Section 1(5) of the 1971 Inmigration Act nust
be questioned. It penalises those men who have been living, working and paying
taxes, including National |nsurance contributions, in Britain for at |east 16
years, and in nost cases considerably longer. This change inits timng and

ef fect appears to have been introduced to obstruct the settlenent of those

rel ati ves who have been able to exercise their rights to famly unity only with
the availability of DNA testing.

Wves of Pol ygamobus Marri ages

There is another neasure introduced in the 1988 Inmigration Act which will have
significant inmpact on the Bangl adeshi community. It restricts a man who has
marri ed pol yganously, even though the marriage(s) may be recogni sed under
British law as valid, to sponsoring only one of his wives for settlement. O her
wives and their children are condemmed to live lives of exile. Indeed it is
likely that they woul d have considerable difficulty in obtaining a visa for a
visit. These wives are denied their rights to famly life and to procreation
Thi s measure can be explained in terms of the state attenpting to regain ground
lost to the Asian community in general but the Bangl adeshi comunity in
particular as a result of DNA testing. The nunbers of such 'pol yganous' w ves
seeki ng admi ssion were very small. The government's own estinate was that about
25 such women gai ned settlenment each year (Cm 199, 1987, 6). 1In addition no

wi ves of pol ygamous marriages, not even the first wife, was allowed to clai many
benefit or pension and consequently could not be considered a drain on public
funds.

The purpose behind the Home Office insistence that those who having previously
been refused adm ssi on should now submt a fresh application now becones cl ear
As one barrier to the 'flood of inmgrants is breached, new barriers nust be
erected. Meanwhile the progress of those who have overcone the 'rel ationship
hurdle' needs to be stemmed, or better still reversed, to enable the new
barriers to be put in front of themrather than allowi ng themto achieve their
goal of fam |y reunion.

A case deci ded before the divisional court (Regina v Secretary of State for the
Hone Department ex parte Uddin and another) could have far reaching inplications
in this context.

Implications of Rv Secretary of State ex p. Uddin

Bot h applicants were appeal i ng agai nst a deci sion of the Home Secretary not to
refer their case under Section 21 of the Immgration Act, 1971. M Uddin,
originally from Bangl adesh but settled in Britain, had applied for his wife and
2 children to join himin 1975 and again in 1981, but both applications had been



refused, and the appeals procedure had been exhausted. He had been unable to
convince the adjudicator of his credibility.

After obtaining DNA evidence proving his children's relationship to both hinself
and his wife in 1987, M Uddin's representative requested the Hone Secretary to
exerci se his powers under Section 21 to refer the case to an adjudicator
Section 21 allows the Home Secretary to 'refer for consideration...any matter
relating to the case which was not before the adjudicator or Tribunal', the case
bei ng one which had been dism ssed on appeal. It further stipulates that the
"adj udi cator or Tribunal shall consider the matter which is the subject of the
reference and report to the Secretary of State the opinion of the adjudicator or
Tri bunal thereon'.

The Hone Secretary had declined to refer although he accepted that the new

evi dence established the disputed relationships. The Judge decided in his

j udgenent that the Honme Secretary had not had in mnd the full extent of the
powers under section 21. The Honme Secretary had considered that despite the DNA
evi dence which he accepted, 'the only way forward for the applicants was a fresh
application for settlenent'. The Judge could not agree with this view as 'where
fresh evidence becones available it is possible not only to ask an adj udi cator
to evaluate its credence but also to ask himto consider its effect on the case
as a whole.'

Al t hough accepting that the applicants have the option of reapplying with the
DNA evi dence the judge considered those applicants who know they can not neet
the requirenents of the rules through being overage or unable to accommodate and
mai ntain without recourse to public funds. The Home O fice argument was that if
their fresh applications were refused they could appeal to an adjudicator, who
if he refused their appeal, could recomend that they be treated favourably
outside the rules. 'My reaction to this latter suggested alternative is that
the Secretary of State might well think it better to seek the opinion of an

adj udi cator straight away under section 21 rather than to wait and see if it is
forthcom ng on the disnmi ssal of an appeal against the refusal of an application
under the rules."'

The outcone of this judgenment was only to nullify the discretionary decision
made by the Secretary of State not to refer. However, if as a result of this
the Hone Secretary is persuaded to exercise his discretion to refer simlar
cases for consideration under Section 21, the adjudicator could consider how the
new DNA evi dence m ght have affected the original imrgration decisions if it
had been available at the tine those decisions were taken. It would be

equi val ent to reopening the previous application and reconsidering the decision
taken in the context of the rules in force at that tine.

The rules nmake it clear that a person 'shall not be refused an entry
clearance... solely on account of his becom ng over age between the receipt of
his application and the date of the decision on it' (HC 169, para 12). |If
previously deci ded cases coul d be reopened under section 21 referrals, the age
of the children and the requirements of the rules, at the time that application
for entry clearance was nmade, should determ ne how the whole case is

reconsi dered. This option would seemto be nore equitable, as well as being

qui cker, sinpler and cheaper to adm nister, than asking applicants to begin the
application procedure anew.

Chapter 5: Divided Famlies in the Bangl adeshi Comunity: Three Case Studies

The three famlies | met had all experienced |ong periods of division as a
result of difficulties in getting entry clearance. Each famly had used DNA
testing in an attenpt to establish relationships which were disputed by the
immgration authorities.

The famly of M Altab Ul ah

M Ulah is about 60 years old. He is a Bangladeshi citizen but has applied for
British citizenship. He first applied for his famly, his wife, 4 daughters and
one son, to join himabout 18 years ago. Hi s application was refused as the ECO
was not convinced that they were in fact related to himas clained. An appea



agai nst the refusal was nmade but M U lah said that it was not followed up as he
vi sited Bangl adesh for 2 years at the time the appeal should have been heard.

A fresh application made in 1985 or 1986 resulted in entry cl earance being
granted to his wife, Ms C Bibi, and their youngest daughter. By this time 2 of
his daughters were nmarried i n Bangl adesh and a third daughter canme to Engl and on
the basis of marriage. However his son, Abdul Khalique was again refused entry
clearance. At this point M Ul ah was advi sed to approach the local MP., Care
Short, about his case. Care Short went to Bangl adesh in 1986-7 to visit the
vill ages of some of her constituents, including M Ulah. As a result of her
visit a village report which was favourable to M Ul ah's son was sent to the
Home OFfice.

The Hone O fice accepted the report, but then requested the famly to subnmt to
DNA testing. The tests were carried out in May 1988. The DNA test report found
that the claimed rel ationship was established, the odds against M U lah and his
wi fe not being the parents of Abdul being 2,000 mllion mllion to one. Abdul
who was only 14 and a half years old when he originally applied to join his
father in 1972, was by this tine over the age limt, for immgration purposes,

of 18 years. However he was not nmarried. The fanmly then awaited the Home
Ofice's policy decision on overage children, a decision which was not announced
until June 1989. He has been refused entry to Britain and renmi ns separated
fromhis famly.

Abdul is the only son of his father and has spent 18 years trying to join his
father in Britain.

M Ulah told me of sonme of the hardships of his own life. He was separated
fromhis father for 10 years as his father was in Singapore during World War 11
and his nother died when he was very young. He told ne how he has al ways hoped
to see his son narried and to have grandchil dren

M Ulah wrks in a factory and his health has suffered because of the nature of
the work and the poor working conditions. He feels that if his son were here he
woul d not have to work so hard

The Fam |y of Abdul Haki m

M Hakimfirst arrived in the UK in 1958 and becane a British citizen in 1962

He first lived in Manchester, later noving to Birm ngham

He originally applied for his wife and 4 sons to join himin 1975, but the
application was refused as the ECO did not believe his fanily were related as
claimed to M Hakim He said that he appeal ed the decision but that the appea
was not heard as his solicitor, who was Bangl adeshi, returned to his honel and.
After nmoving to Birm ngham M Haki m sought assi stance fromthe Handsworth Law
Centre. As in M Ulah's case he was advised to contact Cl are Short who al so
visited M Hakimis famly in their village. By this tine, 1986-87, his 2 el der
sons were narried and therefore not considered for settlement. However, a
village report was submitted by Ms Short's teamto the Home Ofice, favourable
to M Hakims wife and two younger sons. The Hone Ofice asked the family to
undergo DNA testing. The results established the clained rel ationshi ps.

His wife and sons were then required to be interviewed again at the British High
Conmission in Dhaka. His wife was given a certificate of entitlenent and his
youngest son was al so given permission to enter Britain. They canme to Britain

i n Novenber 1989. However his third son was refused entry by the ECO i n Dhaka
on the grounds of being overage. He was 12 years old in 1975 when the origina
application was nmade, but about 25 years in 1988 at the tinme of the interview
Wil e we were discussing the reasons for his son's exclusion M Haki m questi oned
why the age limt was set at 18 years. To himit seened a quite arbitrary and
artificial barrier, that it might just as well be 12 years or 30. He said that
passi ng the age of 18 years does not cut off the link, the relationship between
child and parents. As for his own son, he asked who had nade hi m overage. By
this he meant that if the correct inmgration decision had been nade at the tine
of the first application his son would not have been 'overage'

M Hakimis now 63 years and, like M Ul ah, had hoped to have the help and
support of his children as he approaches old age. His wife broke her armon the
journey to Dhaka for the last interview and it was apparent that it had not



heal ed well. | believe this was pointed out to nme to enphasi se the need they
feel for the support of their sons.

M Hakimsaid, 'Wo else will look after me now that | amold? WII the white
peopl e?" This reflects the isolation his community feels. It is also a poor
reward for 32 years of hard work in Britain, nost of that as a British citizen
Both M Ulah and M Hakimwere first informed of DNA testing by the Hone
Ofice, and were able to get legal aid extensions to neet the cost of the tests.

The fam |y of Abdur Rob

M Rob came to Britain in 1963 and became a British citizen in 1971. Hs wife
and 4 sons applied to come to join himin 1974, but the application was refused
in 1975. The fam |y appeal ed this decision and the appeal was allowed in 1976
for M Rob's wife and 2 younger sons. His elder two sons, Shorif and Mozir
Uddi n were refused on the grounds that they were not related as clained to M
Rob. Their mother and 2 brothers |eft Bangladesh for Britain in 1977, hoping
that the fam |y would soon be able to arrange for Shorif and Mdzir to join them
The separation of the fam |y caused exceptional distress and anxiety to Shorif.
Hi s ot her described how he wote repeatedly, asking when he and his brother
woul d be able to join the rest of the famly. He was so affected by the
separation that he becane nentally sick. Hs nother recalled how when she
returned to Bangl adesh his condition inmproved, only to deteriorate again after
she had returned to Britain

Meanwhil e a fresh application |odged in 1978 by the two brothers was refused in
1980, and the appeal against this refusal dismissed in 1982. The famly
continued by every nmeans at their disposal to establish that Shorif and Mzir
were genui ne sons of the famly. A village visit undertaken by a London
solicitor, Graham Smith, and conventional blood tests on the two boys, both
supported the claimed rel ationship

As a result of a Tribunal decision, children having a claimto British
citizenship by descent could travel to Britain without entry clearance to
exercise their right of abode, and if entry were refused they had the right to
appeal that decision before renoval. The fam |y were advised to wite Shorif
and Mozir that they should travel to Britain on that basis. The two sons came
in 1986. On arrival they were refused entry but granted tenporary adm ssion.
Once in Britain they underwent DNA testing which confirned the relationship

bet ween t henmsel ves and M Rob and his wife.

The Hone O fice responded to this new evidence by instructing themto return to
Bangl adesh and to reapply for entry clearance. At this tinme the reapplicant
queue, M4, was very long and joining it would have entail ed another del ay of
nearly 2 years before they could be interviewed. At this stage Shorif's health

deteriorated to such an extent that he was too ill to travel, and he was
admtted to an open hospital for the nentally ill, Hi ghcroft Hospital
Er di ngt on.

Hi s ot her described how she had visited himevery day and taken himfood. Wen
| commented that this must have been difficult with her other famly
conm trents, she replied that she could not keep apart fromhim She was very

much aware that his illness was a direct consequence of all the years of
separati on and uncertainty.
For 18 nonths Shorif and his brother, Mzir, lived under the threat of renoval

fromBritain and further prolonged separation fromtheir fanmly. \Wen the
renoval order was finally served Shorif wal ked on the railway |ine and was
killed by a train. The coroner found that his death was not an accident; that
Shorif knew the consequences of what he was doing. He had comitted suicide,

t he coroner decided, while under strain directly resulting fromthe 'stress and
uncertainty as to whether he could stay here' and 'intol erabl e bureaucratic

del ay' . Shorif died in Novermber 1987 after spending 15 years trying to join
his famly. Mzir was allowed to remain in Britain after the death of his

br ot her.

Concl usi on



These 3 case histories give sone insight into the inpact of inmmgration contro
procedures on individuals and on famly life in the Bangl adeshi comunity. The
divisions resulting fromthe mgration process have been perpetuated by

admi ni strative del ays, and subjective, discretionary decisions by ECOs in the

I ndi an Subconti nent.

These fam lies have been struggling for reunion for periods ranging from14 to
18 years. In the first two cases their struggles continue. They are seeking a
judicial review of the Home Office's decision not to grant the 'concession' in
favour of their overage sons. In the third case the struggl e has been termn nated
by the tragic death of their son. Their solicitor is claimng conpensation from
the Hone O fice for the suffering they have experienced through the | oss of
their son.

Each of these families have one aspect in conmmon. They were denied the right of
fam |y unity on the grounds that the rel ationships clainmed were fraudul ent.

They were effectively branded as liars. They have all subnmtted to the
indignity of DNA testing as a final neans of establishing their veracity and the
genui neness of the famly relationships. |In the cases of M U lah and M Haki m
these tests were actually suggested by the Hone Ofice. They have all been
successful in proving that they were who they claimed to be; that the children
concerned have been wrongly excluded fromBritain for nmany years.

The results of the DNA testing being positive in each case, raised the hopes of
the famlies that they would be reunited, but they experienced only further

del ays and indecision. The psychol ogi cal inpact of such strategies on nost
fam | ies exposed to themcan only be imagined. 1In the case of Shorif Uddin
though there is little doubt that the prol onged separation and uncertainty, the
cycle of applications and decisions, appeals and refusals, w th hopes raised and
t hen crushed, caused such nmental suffering that he chose to terminate his own
life at the age of 25 years.

The British government had the opportunity to rectify the injustices of the past
when formulating its policy concerning those children who have been shown to

have been wrongful |y excluded but who have becone overage. 1t could have shown
sone maghanimty in allowing all such overage children with DNA evidence the
right to join their famlies in Britain if they wished to do so. It has

responded by effectively inposing a quota system on 'overage' applicants,
stating that its intention is to grant admission only in a mnority of such
cases.

The refusal to consider any conpassionate circunstances in relation to the

fam |y menbers settled in Britain in deciding who to admt and who excl ude,
appears arbitrary and unjust, resulting, if not aimng at, denying adm ssion in
as many cases as possible.

Chapter 6: Concl usion

The participating states will deal in a positive and humanitarian spirit with

t he applications of persons who wish to be reunited with nenbers of their
famly. (Hel sinki Accords)

Despite the enphasis placed on the value of the famly as a social unit in
contenporary British society, there would appear to be a double standard as sone
fam |y units are perceived as worth defendi ng whereas others are pathol ogi sed.
Soci al ideals have been based on niddle class standards and judgenments. Poverty
and deprivation has been an adequate justification for breaking up famly units.
In the 19th century, the response of state officials to destitute famlies was
to renmove the children fromtheir parents. Black people have been arbitrarily
noved from one | ocation to another, as slaves or indentured | abourers, with a
conplete disregard to their famly life.

The right to famly unity is protected in EEC | aw under which an EEC nati onal,
exercising his or her right of free novenent, nmay be joined by his or her spouse
and all other dependent relatives, including parents and children. (G ant, 1987)
The overwhel ming majority of EEC nationals enjoying this protection of famly
unity are of course white. British immigration law plays |lip service to the
rights of black people to enjoy famly life. Although these rights appear to be



protected by legislation and by international declarations to which the UK is
a signatory, yet in practice many fanm lies have found the adm nistration of

imm gration control has denied themthe right to live together as a famly unit.
The European Convention on Human Ri ghts, while upholding the right to fanmly
life has proven to be of limted value. In its rulings the European Court of
Human Ri ghts has suggested that imm gration neasures in a nenber country which
result in famlies being separated do not necessarily infringe the Convention as
the famly may be able to live together in the country to which the non-European
fam |y menber bel ongs.

The nedi calisation of inmgration control procedures coupled with the secrecy
surroundi ng the operation of control neasures has enabl ed nedical tests to be
used for control purposes. Sonme of the procedures and tests which bl ack

fam lies have, in their desire to live together, been required to undergo, would
be regarded as unacceptable by nobst British people. The extrene exanple was the
'virginity testing' of young Asian wives. Submssion to conditions and tests
which woul d be intolerable to the generality of the British public should not be
expected of any persons.

The announcenent of the introduction of a new nedical test, DNA profiling,
provoked a hostile response fromthe Government of Bangl adesh and the

Bangl adeshi comunity in Britain. The benefits gained by nmany fanilies as a
result of DNA testing has resulted in the test becom ng not only acceptabl e but
sought after. However the position of the applicant famlies relative to the
imm gration authorities has constrained themto accept this procedure as part of

the system of control. In a systemof control which has repeatedly used
secrecy, 'the nost form dable enemy of human rights' (Bevan, 1986, 15), it may
not be overly cynical to consider possible abuses of DNA testing. Is it

possi bl e that the authorities, having access to blood sanples given for this
specific test, may at sone time choose to carry out additional types of blood
testing; testing which could provide the state with other grounds for refusal of
| eave to enter?

Since DNA testing becane wi dely avail abl e there has been a nunber of positive
changes affecting many dependent relatives in Bangl adesh seeking settlenent in
the U K

In Dhaka the number of applications outstanding at the end of 1989 had been
reduced to 4,000. (Honme OFfice, 1989, Cm 1124) This figure corresponds to
approxi mately half of the nunber outstanding at the end of 1987, and only a
quarter of those at the end of 1985, the year in which DNA testing first becane
avai | abl e.

The initial rate of refusal of applications for settlement has also undergone a
significant reduction over the last 5 years, dropping from50.2 per cent in 1985
to 25.7 per cent in 1989. (See supra, p.29)

Both the UKIAS and JCW refer to a nore positive approach to applications for
settlenent in the British Hi gh Comm ssion in Dhaka conpared to what existed
fornmerly. This change is attributed to the arrival of a new First Secretary
"who di scouraged unnecessarily detailed and petty enquiries'. The fact that
applicants could avail thenselves of DNA testing if initially refused entry

cl earance, and the revel ati on that nmany genui ne applicants had been rejected in
t he past as bogus, may have contributed to this change in attitude.

Even nore striking is the increasing proportion of successful applications which
are granted by the ECO rather than after an appeal

Table 4 Proportion of successful applications which were granted by the ECO
Appl i cations Appl i cations Tot al Percent age
grant ed granted on applications gr ant ed
initially appeal grant ed initially

1985 4170 1790 5960 70.
1986 3040 1080 4130 73.
1987 2410 720 3130 77.
1988 3060 520 3580 85.
1989 4310 360 4680 92.
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(Source of statistics: Home Ofice, Control of Immgration: Statistics UK 1989,
Cm 1124)

These figures also reveal an absolute increase in the nunber of successfu
applications which is of itself significant.

The change in attitude in Dhaka has resulted in a reduction in del ays

experi enced by applicants. Fewer applications are being referred to the Hone
Ofice for further enquiries to be made in the UK, a procedure which could cause
an additional delay of between 6 and 12 nmonths. (HC 319, 1990, p34) Overall,
the change in ethos has dramatically reduced the waiting tine in the applicant
gueues, particularly the reapplicant queue, 4. Wereas in recent years
applicants in Queue 4 could expect to wait for at |east 20 nonths before being
interviewed, by the end of 1989, the waiting tinme had been reduced to 9 nonths.
These changes are certainly positive but when conpared with what appertains in
British posts in Eastern European capitals (where applications for settlenent
fromwhite famlies are considered) the gains can be put in perspective.
According to the recently published report into Adm nistrative Delays in the

I mmigration and Nationality Departnent of the Home O fice, HC 319, the naxinmum
waiting time for settlement applications in capitals such as Bucharest, Warsaw
and Budapest, is 3 days.

Poverty has been used as a justification for excluding a person fromentering
Britain. In inplenenting the 1905 Aliens Act, the immgration officer was
advised to check the financial resources available to those seeki ng adni ssion
Now t hat (black) inmgration is virtually restricted to dependents of people

al ready settled, the sponsor is required to furnish evidence of his financial
status, and may be required to sign a witten undertaking to naintain his
dependents. This may include a declaration agreeing to repay any clains nade on
public funds by his applicant dependents after their adm ssion. Any clai mnade
for income support or housing benefit may not only be recoverable but be
regarded as a breach of the Immigration rules and conditions of entry. This

i nposes severe restrictions on famlies who nmay avoid clai m ng much needed
benefits for fear of immgration repercussions. Thus the systemof inmmgration
control is extended to within the U K, and to the post-entry peri od.

Simlarly, as a person's entitlement to medical treatment has become linked to
imm gration status, health issues have again produced a new source and site of
control, control after entry. Persons seeking nedical treatnment may be required
to prove their entitlenent, by being questioned about their period of residence
in Britain and they may be required to produce their passports. Instances of
clains for welfare benefits or medical treatnment resulting in inmmgration checks
i ndi cate an exchange of information between different state institutions
resulting in nore effective post-entry controls.

This century has seen the devel opment of an effective, powerful and conpl ex
systemof immgration |egislation which has becone increasingly exclusive. The
operation of this system has becone nore powerful with stronger |egal sanctions
such as wider powers of deportation and renmoval, and the crimnalisation of
immgration transgressions. But it has al so becone nore effective and
consequently w el ded nore psychol ogi cal control by the incorporation of nore
loci of control. The main focus of this paper has been the operation of power
t hrough the nedicalisation of immgration control, and the extension of contro
to other sites and agencies has only been briefly discussed due to the linmted
scope of this paper. But the strength of the systemlies in its multiplicity of
sites and personnel, its conplexity of operation and the co-operation and
conmuni cati on between the various agenci es operating control.

The Government's response to a system of testing which has the potential for
elimnating doubts concerning relationship issues in inmgration matters has
been prevarication and delay. The need for discretionary and arbitrary
decisions by imrgration officers and Home O fice personnel could have been
elimnated. DNA testing gave a neasure of power to those enabled to establish
di sputed rel ati onships. The long awaited policy on 'overage' applicants

retai ned the operation of discretion and consequently the power relationship
bet ween applicants and officials. The inplenentation of this policy is supposed
to grant concessionary adni ssion, outside the Rules, to a nunber of overage



applicants. However by restricting the 'concession' to only the nost
exceptional conpassionate cases the policy appears to concede nothing as the
existing rules provide for the adm ssion of relatives in exceptiona

conpassi onate circunmstances. (Rule 56, HC 251) In operating the concession the
Honme O fice could have been nmagnani nous and offered adm ssion to all those
wongly excluded as mnors. By granting admi ssion to a few while refusing the
majority the Hone O fice has effectively retained control, while claimng to be
operating a concessionary policy. It has obliged all applicants to assune a
power | ess and supplicatory role. 1t has also divided the aggrieved group of
fam |l ies, separating those granted the concession fromthose refused, thereby
weakeni ng their collective power in resistance canpaigns.

The nunber of famly menbers, wongly excluded on relationship grounds in the
past and still seeking admission, is dwindling. In Septenber 1989, the
"reapplicant' queue in Dhaka nunbered only 1400 persons, nany of whom are
overage children who now have DNA evi dence supporting their application. A rea
concession on the part of the Governnment, offering adm ssion wi thout conditions
to those who can prove they were wongfully excluded in the past, would be a
positive nmove in terms 'race relations', a gesture of humanity froma Gover nnent
whi ch has undertaken to support human rights including the right to famly life,
and the mininumreparation for past injustices.
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Earlier |egislative neasures had been taken to control the entry of
British subjects, for exanple the Lascars Act of 1823 prohibited the

| andi ng of destitute l|ascars, seanen of Indian origin. (Plender, 1987,
70)

I mmigration controls have been relaxed or lifted altogether for
Conmmonweal th citizens of British ancestry, and for citizens of the
Eur opean Econonmic Comunity, who are, of course, white.

Menor andum submitted by JCW to Honme Affairs sub-comrittee, Immgration
fromthe Indian Sub-continent.

See Menorandum submitted by CRE to Home Affairs Commttee, HC 96-111,
Sessi on 1986-87.

| bi d.

According to the 1981 census, 25215 adult nales and 12671 adult fenales
were born in Bangl adesh. (See HC96-111, 1986-87, p.11)

HC 96, Session 1986-87.

The Aliens Act of 1905 was introduced to control the influx of poor Jew sh
m grants from Eastern Europe.

British subjecthood did not provide simlar exenption fromcontrol to
ot her Commonweal th countries, such as Australia and Canada, which
formulated their own inmgration restrictions on racial |ines.

They had not been affected by the 1962 Act as their British
passports had been issued by the British H gh Conm ssion in Kenya on
behal f of the British Governnent.

This provision was slipped into the I'mrigrati on Appeals Act of 1969
at a late stage to mininse debate and to prevent a rush of entrants
attenpting to avoid the new requirenent. (Bevan (1986) p.165 and p. 180,
note 4.)

Patriality becane, with a few exceptions, equivalent to British
citizenship under the Nationality Act of 1981

The British Medical Association and Wrld Health O ganisation have
condemmed the use of x-rays for administrative purposes because it exposes
peopl e to unnecessary radiation, with associated risks. (See Manchester
Law Centre, 1982)

It could be argued that the virginity testing of Asian wormen was
anal ogous to the rape of wormen who were slaves. The rape oppressed not
only the worren but also their nen who were powerless to stop the practi ce.

I mmigration Act, 1971, S 3(2).

This rule provides that the ECO nust be satisfied that the primary
purpose of the marriage is not to obtain admission to the UK. The rule
was first introduced in 1983 (HC 169) and replaced the forner 'marriage of
conveni ence' restriction
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See for exanple CRE, 1985.

Quoted in CRE, 1985, p.o9.

See Sondhi, 1987, p 21; and Menorandum by JCW, 2nd Report from Hone
Affairs Commttee, Immgration fromthe Indian Subcontinent, 1985-86, Vo
2, p.88.

Critical accounts of the procedures involved in entry clearance
applications can be found in, for exanple, CRE (1985), Sondhi (1987) and
Lal and Wl son (1986).

For detailed statistics see Home Office, 1989, (Cm 1124).

CRE, 1985; HC 67-11, ppl02-3 and pp237-8. See al so David Rose,
'Tangl ed Tales fromthe plains of Sylhet' in The Guardian, 25.2.86.

See Jeffreys, WIlson and Thein (1985).

A nmore detail ed but conprehensi bl e account of the technique can be
found in Kelly, Rankin and W nk, 1987, pp.105-108.

Ti m Renton, answering a question in the House of Commons, confirmed
t hat DNA evi dence had been successfully used in hom cide cases.

Am ruzzanman had previously failed to prove his relationship despite
"several applications, appeals, village visits, and a traditional blood
test'. (Fransman and Davi dson, 1988, p.57)

This Act effectively made airlines and other transporters

responsi bl e for checking that 'visa nationals' held valid immgration
papers by inposing heavy penalties on the carrier of any person attenpting
to enter Britain w thout appropriate authorisation.

The announcenent of the schenme in 1986 by Tim Renton, resulted in
angry protests fromthe Governnent of Bangl adesh over |ack of consultation
and for the way Bangl adesh was singled out for the Pilot Schene.

DNA testing had become comercially avail able at the Cell mark
| aboratory in July 1987.

See Home OFfice (1988) Annex A, Family 12.

I bid, Annex A; Family 16.

I bid, Annex A, Family 27.

The Tines, 11 January 1986.

For famlies of 5 and over there is a reduced charge of «l115.90 per
sanpl e, (®133.30 including VAT.) for the fifth and subsequent sanpl es.
(Personal comuni cati on)

Quoted in JCW Annual Report, 1988-89.

In 1984/5, the cost of village visits in the Syl het Regi on was

estimated at «279.60 per case investigated. (Hone Affairs Comittee,
1986, Appendi x 6, p.193)
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The cost to the Exchequer of each officer in the Indian Sub-
Continent was estimated at approxi mately «50,000 per annumin 1985. (Hone
Affairs Commttee, 1986, Evidence, p.150)

Witing in the Guardi an, 8 Septenber 1986, Anne Owers suggested that
the cost of introducing the visa schene was «l14 nmillion. In the follow ng
year, Max Madden reported the schene cost «30 million annually. (The
Morning Star, 5 June 1987)

A Tribunal decision in the case of Kessori Khatun (4272) confirned
that the standard of proof for certificate of entitlenent was the ordinary
bal ance of probabilities and no higher. (JCW Bulletin, Vol 2 no 8,
January 1986).

Quoted in JCW Briefing Paper: 'DNA Fingerprint Testing: Wat is
proposed and what is needed', 30 June 1989

Source of figures is a letter emanating fromthe Inmm gration and
Nationality Departnent, Hone Ofice.

| bid

Quoted in UKIAS Annual Report, 1988/89, p.18.

| bid

"Public funds' are currently defined as honel ess persons' housing,

i ncome support, famly credit and housing benefit. (HC 251 para 1)

Reported: The Times 18 Cctober 1989; The |Independent 24 Cctober
1989.

After talking to M Hakim | had cause to believe that his third son
had a claimto British citizenship. |If in fact he was born in 1963 after
his father becane a British citizen by registration, he would have
acquired British citizenship by descent. | discussed this point with M

Hakims solicitor who said there was uncertainty as to the date of birth
of the son, as M Hakim had at sone stage stated the son had been born in
1960. |If this were the case he would not have a claimto British
citizenship. This is an interesting exanple of how an issue, in this case
date of birth, nay be of crucial inportance in terns of |egal niceties,

but may seemto be a trivial and even arbitrary detail fromthe viewpoint
of the famly. Although the fam |y can now establish the genuine

rel ati onship of this young man, there is no neans by which his age can be
det er m ned.

Monot aj Begum 1985.

In fact both Shorif and Mozir, being born prior to their father's
registration as a British citizen were not eligible to claimthe right of
abode in Britain.

See Bi rmi ngham Evening Mail, 31.5.88

The initial rate of refusal is the rate of refusal by the ECO  Sone
applications, refused initially, succeeded on appeal

HC 319, Session 1989-90.

Ibid, p.41.



54, See para 20 of the current rules, HC 251, 1990.



